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SUPREME COURT DECISIONS 


FRIDAY, JULY 19, 1957 


Unirep States House or REPRESENTATIVES, 
SpectAL SupcoMMItree To Stupy SuPREME Court Decisions, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:12 a. m., in room 
327 of the Old House Office Building, Hon. Edwin E. Willis (chair- 
man of the subcommittee) presiding. 

Present: Representatives Edwin E. Willis (chairman of the sub- 
committee), Earl Chudoff, William C. Cramer, and Arch A. Moore, 
Jr. 

Also present: Representatives Francis E. Walter and Kenneth B. 
Keating, and William R. Foley, general counsel. 

Mr. Witxis. The sube ‘ommittee will please come to order. 

This hearing is held this morning pursuant to the resolution of the 
full Committee on the Judiciary establishing this subcommittee, con- 
sisting of five members, and authorizing us, as a matter of the highest 
urgency, to conduct an inquiry, take ev vidence and make findings and 
recommendations, legislative or otherwise, to the full committee at 
the earliest practic able date with reference to certain questions raised 
by the decisions of the Supreme Court handed down at the last session 
of the Court which affect: 

(1) The power of Congress to investigate ; 
(2) Federal laws relating to subversive activities; and 
(3) Theenforcement of Federal criminal laws. 

By action of the subcommittee, it was decided that we should take 

up for consideration as the first order of our business the questions 

raised by the decision of the Supreme Court in the case of Andrew 
R. Mallory v. the United States, handed down June 24, 1957, and 
affecting the enforcement of Federal criminal 1: aws. 

We had discussed having with us this morning first the United 
States attorney for the District of Columbia, Mr. Oliver Gasch, as 
our first witness, and then to be followed by a representative of the 
Department of Justice. Upon reflection, however, it has been decided 
that it w ould probably be better to hear from the attorney represent- 
ing the Government who handled that case and other witnesses in the 
profession, pro and con, and a little later on to hear from the De- 
partment of Justice, whose representatives can round out the case 
and make recommendations at a later date. 

We have with us this morning the ranking minority member of the 
full committee, the Honorable Kenneth B. Keating, ‘but he has gra 
ciously agreed that, from the standpoint of an orderly presentation, it 
would be best in this particular instance to hear from the lawyer who 
handled the case so we can have an explanation of the case at the 
outset. 

1 
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Mr. Gasch, we will be delighted to hear from you. 


STATEMENT OF OLIVER GASCH, ESQ., UNITED STATES ATTORNEY, 
DISTRICT OF COLUMBIA 


Mr. Gascu. Mr. Chairman, for the record, I am Oliver Gasch, 
United States Attorney for the District of Columbia, and I would 
like to state that I appear as United States Attorney for the District 
of Columbia. 

As the chairman has indicated, the Department of Justice will subse- 
quently express its own views as to these matters. 

Our experience here in the District of Columbia is, in a sense, 
unique in that we are the only Federal jurisdiction which prosecutes 
common-law crimes as well as statutes strictly Federal in character. 

As you gentlemen know, in your States the responsibility for prose- 
cuting such common-law crimes as rape, murder, arson, and other such 
crimes is that of the State’s attorney, but here we have that combined 
responsibility. For that reason, I think it can be said we are directly 
under the supervision not only of our Circuit Court of Appeals for 
the District of Columbia but the Supreme Court of the United States. 

So, the rules which have been made applicable for the guidance of 
ourselves as law-enforcement officers have been very exacting rules. 
We have been living under these rules for some time. We thought we 
understood them; we thought we complied with them; but w hen this 
decision came down we realized we were confronted with a very 
definite problem so far as effective and efficient law enforcement is 
involved. 

In the first place, I would like to emphasize this, Mr. Chairman, and 
gentlemen, interrogation by law-enforcement officers has always been 
regarded as a most important and effective technique in the solution of 
crime. Without interrogation by the police of persons reasonably 
believed to have committed a crime, the police will be unable, in my 
judgment, to solve many serious crimes with which they and the 
community are confronted. 

Interrogation also is a very valuable technique in clearing the 
innocent. 

I would like leave of the committee to file a report which has been 
given me by the Police Department showing that in many instances 
in recent years they have been confronted by an individual who was 
positively identified as the person involved in a crime but, because of 
the fact they had up to this time the opportunity of interrogating the 
individual believed guilty, they were able through the procedures of 
interrogation toc Jear the individual previously thought to be involved 
and to set him free without stigmatizing him with a criminal record 
that he would get through arraignment. 

I think it is very important that that be considered as well as inter- 
rogation as a means for bringing the guilty into the courts and trying 
them. 

Mr. Wixuts. How long is that report ? 

Mr. Gascu. Well, sir, I have right now reports from about five 
squads of the Police Department. 

Mr. Wixu1s. I mean in pages. 

I have to decide whether to put it in the record. 

Mr. Gascu. I would say probably half a dozen pages, sir. 
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Mr. Witus. If you will submit that—— 

Mr. Gascu. I will get it down to you today, sir. 

Mr. Wiuus. All right. It will be inserted after your remarks, 

Mr. Gascu. Thank you. 

We are also confronted with a situation in this jurisdiction, which 
probably isn’t too different with the situation in the jurisdictions 
from which you gentlemen come, of the psychopathic liar who admits 
involvement in serious crime, usually for publicity purposes. 

Interrogation gives the polic e the opportunity of weeding out these 
people through Senate procedures, through checking up on the 
story of the person who says he is involved. 

Certainly in the interest of justice it is desirable to weed out such 
cases. 

We have had those cases in the past and we will continue to have 
them in the future. 

Mr. Winuis. Will you pardon me? 

Mr. Gascu. Yes, sir. 

Mr. Wiis. I see that Mr. Walter isin the room. I didn’t ask him 
whether this procedure of having the witness first would be satis- 
factory with him or whether he would care- 

Mr. Waurer. Yes, indeed. 

I merely wanted to call the committee’s attention to the rather nar- 
row scope of inquiry, with the hope you would construe as to not 
exclude the possibility of inquiring into the effects of the Christoffel 
case on all proceedings of the Congress—not only in committee, but 
the Congress, itself— ‘because I believe that decision, if left untouched 
or not corrected, would challenge every proceeding } in the Congress. 

I hope you will find that your resolution is broad enough to ‘Include 
that. 

Mr. Wituts. We will study it in light of that statement. 

Mr. Keating. Might 1 interrupt / 

If it is not, we might well consider in the full committee broadening 
it to be sure that it does cover it. 

Mr. Witus. Thank you. 

Mr. Gascu. Another thing with which we are confronted here in 
the District of Columbia that is closely related to the problem cre- 
ated by the psychopathic liar who admits involvment in a crime, al- 
though he is actually innocent, is the case of mentally ill persons who 
are involved in the commission of crime. 

We have here some decisions which have been widely discussed by 
lawyers—the Durham rule, for instance, which changed the old 
M’Naughton rule. 

Fortunately, up to this time we have the opportunity of police in- 
terrogation of these mentally ill patients who are believed to be in- 
volved in crime. 

Without interrogation and investigation by the police, it seems pos- 
sible to me, and even probable, that some of these mentally ill crim- 
inals will have to be released and will walk our streets. 

Persons who are mentally ill and who have criminal tendencies 
should certainly, at the very least, be hospitalized and checked up on 
by psychiatrists, treated and rehabilitated, if possible, and deter- 
mination be made as to whether or not they are susceptible to criminal 
prosecut ion, 
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As I see it, this decision will restrict our ability to deal with that 
problem and I think that is a very serious thing. 

Now, I would like to point out, Mr. ¢ ‘hairman, and gentlemen, a 
situation that was brought to my attention as follows: When the 
Supreme Court’s Committee first considered the Federal Rules of 
Criminal Procedure, pursuant to authorization of the Congress of 
the United States, which amounts to a delegation of legislative power, 
it was proposed in the preliminary draft that there be a rule 5 (b). 
This rule 5 (b) would prevent the introduction in évidence of any 
confession which was secured in violation of rule 5 (a). 

Now, rule 5 (a) is the rule which requires that a person arrested 
be arraigned without unnecessary delay. 

The Committee of the Supreme Court rejected overwhelmingly 
this proposed rule 5 (b), and 

Mr. Wiis. Wh: A was the composition of that committee ? 

Mr. Gascu. Chief Justice Vanderbilt, the late Chief Justice Van- 
derbilt, of New Jersey, was the Chairman of that Committee. Judge 
Alexander Holtzoff of the District of Columbia was the secretary. 
IT think there were perhaps 15 or 18 distinguished lawyers on that 
Committee. 

I have a copy in my Office of the preliminary draft, and that does 
dise lose the composition of the Committee, Mr. Chairman. I will 
be glad to give it to you. 

Mr. Wituts. Iam informed we have a copy of it. 

Mr. Gascu. So, it seems to me 

Mr, Cramer. Would the gentleman yield ? 

Mr. Wius. Yes. 

Mr. Cramer. For the information of the committee, I think it 
should be inserted in the record at this point. 

T have a copy of paragraph 5 (b) of that proposed preliminary 
‘aft that I could read into the record at this time for clarification 
Mr. Wiis. Well, let it be inserted in the record at this point. 

Mr. Gascu. This decision in the Mallory case accomplishes what 
the committee rejected, and I would like to point out that these 
rules have the force and effect of law because of the congressional 
delegation of power and, in the form the rules were passed without 
this ‘proposed rule 5 (b), they were acquiesced in by the Congress. 

I think that is a circumstance that should be considered by your 
committee, Mr. Chairman. 

Mr. Wits. I see that the proposed rule 5 (b) is only 2 or 3 sen- 
tences long. 

Mr. Gascu. That is correct. 

Mr. Wuuts. I haven’t read it. 

Will the gentleman from Florida read it? 

Mr. Cramer. It reads: 


No statement made by a defendant in response to interrogation by an officer 
or agent of the Government shall be admissible in evidence against him if the 
interrogation occurs while the defendant is held in custody in violation of this 
rule 


d 


— 


referring back to 5 (a). 

Mr. Gascn. Yes, sir. 

Mr. Wixuts. All right. 

Mr. Gascu. So, it seems to me it was certainly the intention of the 
Rules Committee that such a drastic provision would not be incorpo- 
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‘ated in the interest of justice. They rejected it. The committee 
passed their rules as proposed without that rule 5 (b), and the Con- 
gress acquiesced in the complete draft. 

Now, it is interesting also with respect to the question of whether 
we have a constitutional or evidentiary problem before us to note 
page 4 of the Mallory decision. 

I will read just two sentences, if I may, Mr. Chairman. 

The Court says: 

In order adequately to enforce the congressional requirement of prompt ar- 
raignment, it was deemed necessary to render inadmissible incriminating state- 
ments elicited from defendants during a period of unlawful detention. 

You see, there the Court relies on the congressional requirement, 
indicating clearly that there is a proper field ‘within whieh C ongress 
may legislate on this problem if it seems desirable to the Congress 
to do so. 

Then at the bottom of page 4 there is this language: 

The requirement of rule 5 (a) is part of the procedure devised by Congress 
for safeguarding individual rights without hampering effective and intelligent 
law enforcement. 

So, there is clear indication that the Court realizes that a balance 
must be maintained between safeguarding individual rights and also 
protecting community rights in effective ‘and intelligent “law enforce- 
ment. 

Mr. Wiis. I had noted the two sentences you re: id and, in addition 
to those, at the very outset of its opinion on page 3 the Court said: 


The case calls for the proper application of rule 5 (a) of the Federal Rules 
of Criminal Procedure, promulgated in 1946. 


So, there is the beginning of the discussion of what the case calls 
for. 

Mr. Gascu. Yes, sir. 

Mr. Wits. So, it is your opinion, then, we have no constitutional 
problem ? 

Mr. Gascu. Certainly there is no indication in previous decisions of 
the court that there is a constitutional problem insofar as this issue 
is concerned. 

Now, it seems to me that the public interest requires that this deli- 
cate balance between safeguarding the rights of the individual on the 
one hand and protecting the community on the other, and recognizing 
the community's interest in effective and intelligent law enforcement, 
should be examined by the Congress to determine whether or not the 
scales are tipped too far on the side of protecting or safeguarding the 
rights of the individual. 

Now, I would like to emphasize at this point, if I may, Mr. Chair- 
man, and it is a ve ry encouraging circumstance to me as a i aw-enforce- 
ment officer, that, while crime rates throughout the ¢ ountry, according 
to current statistics, are going up, crime rates here in the District of 
Columbia are, if anything, going down. 

I fear that with decisions of this kind on the books our crime rate 
is likely to get out of hand because one reason, in my judgment, why 
our crime rate here is going down is that the judges of our trial courts 
have taken a very realistic view about letting the punishment fit the 
crime. 
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The judges in the past 4 years have meted out sentences which, I 
think, are commensurate with the crime involved, and for that reason 
many of our serious criminals—repeater criminals—are right now in 
the penitentiary where they belong, and we just hope and pray that 
those people are being rehabilitated in the penitentiary so that when 
they come out they will not again engage in a life of crime; but I point 
that out because with these restrictive sentiments it is going to be very 
difficult to bring the guilty into court and to try them. 

At the time we first examined the implications of the Mallory case, 
and at the time that it was incumbent upon me to make a determina- 
tion as to whether we could retry Mallory in view of this decision, | 
called in my assistant who had tried this case—he is a veteran of 22 
years’ service in my office, probably the senior man in point of ex- 
perience—Arthur Mc Laughlin—and I said to him, “In your experi- 
ence, Art, how many sex cases’”’—this is a sex case—‘are we likely to be 
unable to try as a result of this exclusion of confessions ¢” 

He thought for a while, and Chief Murray was there, consulted with 
the Chief, and he gave me his judgment that possibly 25 percent of 
the cases would be in that category—that is to say, cases that we would 
be unable to try because we were depr ived of the use of a confession. 

[ would like to emphasize, Mr. Chairman, that in the States and in 
England the rule generally is, almost with out exception, that a con- 
fession is admitted or excluded depending on whether or not it is a 
voluntary confession. 

That is a rule all of you gentlemen understand. It is deeply en- 
grained in the law, and a just rule, and a rule that I hate to see 
abandoned. 

Now, substituted for that rule here, under this Mallory decision, 
seems to be an arbitrary and mechanical formula that if there is delay 
in arraignment, even though the man may have made a voluntary con- 
fession, that confession cannot be used. 

I would like to discuss for a moment, if I may, the implications of 
this decision as to prompt arrest. 

Mr. Cramer. Would the gentleman yield ? 

Mr. Gascnu. Yes, sir. 

Mr. Cramer. With regard to the question of voluntary or involun- 
tary statements? 

Mr. Gascu. Yes, sir. 

Mr. Cramer. I think that is one of the keys to the problem pre 
sented to Congress by this decision. 

You made the statement that vou felt even voluntary statements 
would be jeopardized as being available in evidence by this decision. 

Mr. Gascu. Yes, sir. 

Mr. CRAMER. I must admit I. too, fee] the decision of the Court 
leaves wide open the question as to whether or not even voluntary 
statements, even voluntary statements made immediately after arrest, 
where eae followed by a lengthy period before arraignment, 
might be put in jeopardy. 

Would that be your opinion? 

Mr. Gasen. No, sir: I wouldn't go that far. 

The Mitchell case, which followed the McNabb case in the Supreme 
Court was what we call a threshold confession ; that is to say Mitchell, 
who was known as the Celluloid Kid—he was a burglar and he 
went around getting in people’s apartments and stealing stuff from 
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those apartments—made a threshold confession and led the police to 
the room in which he had this property hidden. Pursuant to his 
cooperation, the police were able to solve many unsolved crimes and 
return a great deal of property to the rightful owners. The Supreme 
Court did not throw out his threshold confession solely because there 
was a delay in arraignment. They felt that the confession was not 
produced by, was not the product of, unnecessary delay. So, that 
case went through and that conviction was sust: ained. 

What I would like to point out or give my opinion on, if I may, sir, 
is this: At the top of page 5 of the decision the opinion indicates: 

Provisions related to rule 5 (a) contemplate a procedure that allows arresting 
officers little more leeway than the interval between arrest and the ordinary 
administrative steps required to bring a suspect before the nearest available 
magistrate. 

What does the court mean by “little more leeway”? 

Certainly a little more leeway / 

It isn’t a very large period of time. 

I think in the opinion of some judges it might be interpreted as 
no more leeway. 

If you will notice the opinion of the court of appeals for our circuit 
in this case, there is a dissenting opinion by Judge Bazelon. I think 
it is clear, from what he said in his dissent, that, in his view at least, 
an individual arrested must be taken directly or forthwith or im- 
mediately to the nearest available magistrate. 

That, of course, is perh: aps a little more restrictive than the language 
here; but, nevertheless, it is a judicial view that we can hardly ignore. 

On the next page—— 

Mr. Cuuporr. Would the gentleman yield at that point? 

Mr. Gascn. Yes. 

Mr. Cuuporr. Isn’t that the rule of the McNabb case, anyway ? 

Mr. Gascu. Immediately or forthwith? 

No, sir; I don’t think so. There involved was the delay of several 
days. 

[ think a reasonable period within which the police can complete 
their normal arrest. procedures is highly desirable. 

Now, you will note on the next page again, just excerpting a couple 
of sentences, the Court says: 

The next step in the proceeding is to arraign the arrested person before a 
judicial officer as quickly as possible so that he may be advised of his rights and 
so that the issue of probable cause may be promptly determined. 

Then the Court says : 

The arrested person may, of course, be “booked” by the police. 


That is a ray of hope because incident to booking there are certain 
procedures that the police customarily carry out, such as photograph- 
ing and fingerprinting, and I do not think they are foreclosed by this 
decision; but the question remains: How much time will the police 
have at that time to interrogate the person that they have arrested? 

Mr. Justice Frankfurter, in sense, answers that in his next sentence. 

Mr. Wiiuts. That is the deadly one. 

Mr. Gascu (reading) : 

But he is not to be taken to police headquarters in order to carry out a process 
of inquiry that lends itself, even if not so designed, to eliciting damaging state- 
ments to support of arrest and ultimately his guilt. 
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There is a little hope in the next paragraph where 

Mr. Wiis. The first sentence of it. 

Mr. Gascu. Yes. I should read the next paragraph in its entirety. 

The duty enjoined upon arresting officers to arraign “without unnecessary 
delay” indicates that the command does not call for mechanical or automatic 
obedience. Circumstances may justify a brief delay, where the story volunteered 
by the accused is susceptible of quick verification through third parties. But 
the delay must not be of a nature to give opportunity for the extraction of a 
confession. 

So, it seems to me, Mr. Chairman, and gentlemen, that what the 
court has in mind through the use of such adjectives as “brief” and 
“quickly” and “little more leeway” is that there be not exactly an 
immediate arraignment, but something closely akin to it. 

Now, the question I put to you gentlemen, for your discussion and 
determination, is whether or not the public interest is served by such 
an interpretation of the rule, and I would like to emphasize again that 
normal police procedures and practices not only give the police, as 
law-enforcement officers, an opportunity of locating and detecting the 
guilty person, but they also give the police the opportunity of clearing 
Innocent persons, of loc: ating the psychopathic liar, of locating the 
person mentally ill who is involved in a crime, so that remedial steps 

can be taken so far as he is concerned. 

These practices and procedures, I think, are desirable, and I think 
consideration should be given by the C ongress with a view toward set 
ting up some proc edure whereby those procedures can be made avail- 
able to the police. 

Mr. Keating was good enough to meet with Mr. George Hart, 
who is the chairman of our local Law Enforcement Council. That 
is a statutory body created by the Congress to advise with the Con- 
gress on our problems here in the District of ¢ ‘olumbia, and we recom- 
mended to Mr. Keating that consideration be given to such legislation 
as he has introduced. 

I favor that legislation. I believe that it is most necessary. 

I think that it will restore, in a sense, the situation which originally 
obtained when the Supreme Court passed these rules. 

Mr. Wiuus. I might say that a member of this subcommittee, the 
gentleman from Florida, Mr. Cramer, introduced a similar measure, 
and there may be others. 

Mr. Fotry. Mr. Poff has one also. 

Mr. Cuuporr. Mr. Poff has one. 

Mr. Wits. Mr. Poff. 

Mr. Gascu. Mr. Chairman, I feel ultimately study should be given 
this problem with a view toward an arrest and arraignment law such 
as some of the States have, but our needs are immediate. We must 
have some help along these lines, along the lines contemplated by 
Mr. Keating’s bill, just as soon as we can get it. 

Without ‘that help, we are going to ‘be in bad shape, and I hope 
that situation in the Nation’s C apital : and the Federal courts generally 
does not become a tragedy. 

Mr. Wiis. Mr. Gasch, I think you have made a very profound 
and one of the most chiar statements of any witness who has 
appeared before me as a Member of Congress in the last 10 years. 

I would like to address just a few questions to you in connection 
with some of the language in the decision, itself. 
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Mr. Gascu. Yes, sir. 

Mr. Wiiuis. I have read that decision a number of times, and the 
more I read it the more I am led into a legal blind alley and the more 
I feel lost in a legal forest, 

You pointed out that, aside from rule 5 (a), the real test of ad- 
missibility of a confession is whether or not it was voluntary or in- 
voluntary. 

That is the rule we lawyers have been accustomed to throughout the 
years, as I understand from you. 

Now, on the question of whether this case involved a voluntary con- 
fession, I notice these words from the decision, itself : 

Failing in this 
referring to the authorities— 
they obtained petitioner’s consent to examination by the deputy coroner, who 
noted no indicia of physical or psychological coercion. 

That is another way of saying that the Supreme Court agreed with 
the lower judge and the jury that the confession in this instance was 
a voluntary confession; isn’t that correct? 

Mr. Gascn. I read it that way, sir. 

Mr. Wiuuis. That issue was necessarily tested before its admission, 
and the lower judge, as they always do, must have so ruled in this 
case ¢ 

Mr. Gascu. That is correct, sii 

Mr. Wits. And the jury agreed with it / 

Mr. Gascu. Yes, sir. 

Mr. Wiruts. And here we find the Supreme Court, in plain words, 
to my mind, agree ing with that proposition, too. 

Now, you called attention to certain passages of the decision which 
I, myse Hf, had noted ; namely, that there was presented to the Supreme 
Court in this case an interpretation of rules promulgated by the 
Supreme Court pursuant to the authority of an act of Congress. 

Mr. Gascu. Yes, sir. 

Mr. Wits. So, we are not bound nor locked in a box with a con- 
stitutional question; but we do have, in the words of the decision, a 
field of inquiry for congressional action. 

There is no doubt about that in your mind, is there? 

Mr. Gascu. That is certainly my view, sir. 

Mr. Wits. You called attention also to—and read in the record 
as part of your testimony—the passage of the Supreme Court decision 
reading as follows: 

Circumstances may justify a brief delay between arrest and arraignment, as 
for instance, where the story volunteered by the accused is susceptible of quick 
veriiication through third parties. 

Then preceding that was the sentence you read : 

But he is not to be taken to police headquarters in order to carry out a process 
of inquiry that lends itself, even if not so designed, to eliciting damaging state- 
ments to support the arrest and ultimately his guilt. 

Now, in connection with that illustration given by the Supreme 
Court of the application of the case as an instruction to lower judges— 
namely, that they might not strike down incriminating statements 
when there is a brief delay, where the volunteered story is susceptible 
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of quick verification through third parties—let me ask you this: We 
don’t know what “brief delay” means? 

Mr. Gascnu. No, sir. 

Mr. Wis. So, lower judges can have differing ideas about that ? 

Mr. Gascnu. That is entirely correct. 

You might even say this: Does “quick verification” mean that the 
alibi witness must be in the next block or can, for instance, the alibi 
witness be in Chevy Chase, Md., or Alexandria, Va. ? 

Mr. Wiiu1s. That was my next question. 

Suppose the police confront a person at the scene of the crime who 
tells the police, “Well, you needn’t look any further. I did it, but if 
you want verification John Brown knows about it.” 

Now, you go to John Brown, who doesn’t know what the person at 
the scene of the crime said, and John Brown says, “I don’t know any- 
thing about it.” 

Then what can you do? 

Must you release the man / 

In any event, wouldn't his having said, “I did it” stop the investiga- 
tion, so far as that person is concerned, where he volunteered a story 
and part of the story, on an impulse, is an incriminating statement ? 

What do you do in a situation of that kind ? 

Mr. Gascu. I think he ought to be arraigned, charged, if he admits 
he did it; and, of course, as I pointed out, he may be a psychopathic 
liar. 

Mr. Wituts. Yes; but having, in admitting it, implicated himself 
by an incriminating statement, which is just as deadly as a confession, 
and since that occurred before the arraignment, isn’t he likely to be 
let loose because he “confessed” before arraignment ? 

Where are we there / 

Mr. Gascu. We are ina box. We don’t know just where we stand 
with reference to this period that elapses between arrest and arraign- 
ment, and only subsequent decisions will spell it out; and, as I in- 
dicated to you, there are differing views on the part of trial judges 
with whom I have dlise ussed this matter. Some think that you have 
got to arraign forthwith or immediately and anything that transpires 
in that interval is out. Others see a little hope in it. 

As United States attorney here, I have got to be hopeful and I 
just can’t refuse to go forward with law-enforcement procedures 
even some people are pessimistic. 

It is a tough situation with which to be confronted, and I think 
we need relief and clarification. 

Mr. Wiis. Just 2 or 3 more questions, because I know my col- 
leagues want to direct some legal questions, too. 

In the last paragraph of the decision I find this language: 

In every case—in every case—where the police resort to interrogation of 
arrested person and secure a confession, they may well claim, and quite sin- 
cerely, that they were merely trying to check on the information given by him. 

Yet, in the illustration given before, they seem to approve of a brief 
delay to verify; but this sentence seems to si ays: 

“Tf, in the questioning initially, they sincerely develop a c onfession, 
then, according to the suce eeding sentence, against such a claim, that 
is, a Claim of sincere interrogation, ‘the evil potentialities of the prac- 
tice for which it is urged stands rule 5 (a) asa barrier.’ ” 
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Again I say I think that sentence could be paraphrased to mean: 
“Tn no case can a sincere policeman secure a confession from a person 
even if he is merely trying to check on information given by him.” 

That is certainly subject to that interpretation. 

Mr. Gascu. I am confident it will be argued by some of my friends 
on the defense side of the courtroom. 

Mr. Wuuis. Finally-——— 

Mr, Cramer. Would the gentleman yield on that? 

Mr. Wiis. All right. 

Mr. Cramer. On that particular point, in substantiation of your 
thought, which is mine as well, on page 6 the Court, I think, makes 
the same, similar reference when it says: 

But he is not to be taken to police headquarters in order to carry out a process 
of inquiry that lends itself, even if not so designed, to eliciting damaging state- 
ments to support the arrest and ultimately his guilt. 

Mr. Wiuis. Finally, the very last sentence of the decision reads: 

It is not the function of the police to arrest, as it were, at large and to use an 
interrogating process at police headquarters in order to determine whom they 
should charge before a committing magistrate on “probable cause.” 

I think it is a reasonable restatement of that sentence to say—in- 
stead of starting out by saying it is not the function, to paraphrase it 
very accurately by saying: 

“The police cannot arrest a person at large and interrogate him at 
police headquarters in order to determine whom they should charge 
before a committing magistrate on probable cause.” 

That seems to me to be leaving it up in the air and a strong indica- 
tion that you can’t question persons at police headquarters at all. 

Mr. Gascu, It is certainly susceptible to an argument along those 
lines, sir. 

Mr. Wixuts. 1 must say, as I said before, I have read the decision 
carefully, and here we have a case of a voluntary confession and an 
interpretation of a rule of the Supreme Court put out pursuant to the 
authority of Congress and, after reading it, I cannot find a reliable 
guidepost or instruction to the lower courts as to how in individual 
cases they must proc eed under this decision. 

Mr. Cramer. 

Mr. Cramer. Just to follow up the position of our distinguished 
chairman, I think of equal import is the fact there is no guidepost 
laid down for law-enforcement officials and for the arresting officers. 

In reading this decision, in my opinion it would be almost im- 
possible to determine what evidence adduced prior to arraignment, if 
the period of arraignment was for a lengthy period of time, could be 
used in evidence. 

Still following up the position of the chairman, could I ask you 
this question : Don’t you believe, particularly in view of the last 
sentence of the decision which the chairman alluded to—that seems 
to leave the impression that interrogation of any nature prior to 
arraignment and after arrest might be ruled out in evidence—under 
the broad interpretation of this decision, if it should be so construed 
to be broad, the result would be that the law-enforcement officials 
would be hesitant to inquire at all for fear of what they might find 
out would be ruled out of evidence at the time of the trial and, instead 
of trying to weed out these innocent people you have been discussing, 
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these other people, which, in the Mallory case, itself, included his 
nephews, who were innocent apparently, the psychopathic liar and 
the mentally ill, and keeping their records, the records of innocent 
people, from being damaged by having an arrest on the record, an 
arraignment on the record, the tendenc y of the police would be just 
to go ahead and arraign them all and then quedthoni them thereafter ? 

Mr. Gascu. I think there is a great deal of confusion, as you imply, 
in the minds of the police officers, even senior police officers, men of 
20, 25 years’ experience, as well as some of the younger men in the 
Detective Bureau. They just don’t know where they stand. 

I think their tendency is to try to do their job as well as they can, 
but they realize this decision definitely ties thhebi hands, binds them, 
and prevents them from doing an effective job of law enforcement. 

Just exactly what will be worked out by way of specific instructions 
to the police by Chief Murray I don’t know. I have talked to him 
on a number of occasions, talked to Deputy Chief Scott, who is the 
Chief of the Detective Bureau, and, while those men are very con- 
scientious—they want to do the right thing; they want to give us 
proper protection in our city—they are confused, as indeed I am con- 
fused, as to what they can do, operating under this decision. 

Mr. Cramer. Let me ask you an additional question. 

I notice in your statement on the first page you state a mechanical 
and arbitrary formula has been substituted for the previous rule that 
voluntary confessions are admissible. 

I understand there have been some bills introduced, at least one, 
which would set a spec ific pe ‘od of time. 

Mr. Gas H. Yes, sir. 

Mr. Cramer. I believe it is 12 or 15 hours. 

Mr. Gascu. I believe Senator Butler has such a bill in mind. 

Mr. Cramer. Yes; that is correct, 

Do you think that is the answer to the problem or do you think it 
is subject to the same criticism you have lodged ; t the case, itself? 

Mr. Gascu. The time ae by the police to perform the neces- 
sary and incidental respons sibilities in connection with an arrest 
obviously vary in each individual ¢ 

Take the question of - alibi w io, to which Justice Frankfurter 
refers. If that man is in the next block and if he is not a work and 
not visiting, he can Someta seen. 

Suppose, however, that man Is in Texas or California or New York, 
or in Canada. How long is that going to take? 

It is the type of situation that. in my judgment, can hardly be 
properly answered within a period of hours, a specified period of 
hours. 

I am told that in New York, either by legislation or by judicial 
construction, the police have a period of 24 ‘hours within which to 
check out their ws between arrest and arraignment. 

The uniform arrest statute that was written some years ago pro- 
vides for a 24-hour period, with an opportunity of an additional 48- 
hour period if that is agreed to by a judge upon a showing by the police 
that they need additional time within which to complete sheis pro- 
cedures. 

Mr. Cramer. Let me ask you just one additional question now. 

H. R. 8596, which I have Rieiaent H. R. 8600, introduced by our 
distinguished ranking minority member, Mr. Keating, and H. R. 8624, 
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introduced by Mr. Poff of Virginia, have suggested or provided for 
an additional section on admissions of statements, which reads as 
follows: 

Statements or confessions or other evidence shall not be inadmissible solely 
because of delay in taking an arrested person before a commissioner or other 
judicial officer. 

First, let me ask you: Do you think this is an emergency situation 
requiring immediate legislative action ? 

Mr . Gascu. I do, sir. 

Mr. Cramer. Secondly, do you feel that this type of legislation, read 
in conjunction with the existing araignment section, of course- 

Mr. Gascu. Yes, sir. 

Mr. Cramer. Would give you the relief you need at this time? 

Mr. Gascu. I think it “would, sir. 

The reason I say that is this: In this jurisdiction, 5 of the 9 judges 
of our circuit court of appeals in the Rettig decision apparently go 
along with the Pearce and Allen rule. 

The Pearce and Allen rule is a rule on voluntary confessions. If 
there is a delay in arraignment, the confession, if shown to be the 
product of an unreasonable delay, may be excluded. I think that pro- 
tects the rights of the individual. 

Mr. Cramer. As one of the bases of determining whether or not 
it is coercive. 

Mr. Gascu. That is right. 

Mr. Cramer. That is one of the elements that enters into this de- 
termination. 

Mr. Gascu. Exactly. I think that would protect the mghts of the 
individuals and also would be in the interest of effective law enforce- 
ment. 

With that legislation that has been proposed which you just reaa, 
sir, it seems to me that we could take care of the situation effec tively 
in the interim. What it would mean is that we would be restored to 
a situation wherein the Pearce and Allen rule would at least present 
the opinion of 5 of our 9 circuit court judges and we would be able 
to live under that rule. 

Mr. Cramer. I, too, would like to thank Mr. ae for the very 
fine testimony given. I know the time is late. I do believe the de- 
cision is so broad and it is so difficult, particularly for law-enforce- 
ment officials. let alone the local court, to determine what the y yard- 
stick as our chairman has stated, for conduct of these prior to ar- 
raignment that I think it is absolutely essential for Congress to act 
in some way to clarify the situation. 

The further concern I h: oe in the matter is that the decision is so 
broad, although admittedly is not on a constitutional basis, that 
in my opinion it would be posible for the Court to determine on a 
constitutional basis that there is a due process question involved in 
this question of arraignment which applies to the State courts—and 
on crimes—as well as Federal. 

Mr. Gascu. I will have to agree with you, sir. 

Mr. Cuuporr. I will not ask any questions at this time, but I do 
have one that I would like to ask. 

Taking into consideration that you are a prosecuting attorney, and 
also taking into consideration that this Congress has a di ity toward 
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persons charged with crime, my careful reading of the Mallory case 
leads me to believe that there are many legal questions that cannot 
be answered here, by you or by me or by many leading authorities 
in the country. 

If we leave this thing open, we may be 3 or 4 or 5 years in getting 
a clarification of the law. 

I have read these bills introduced by Mr. Cramer, Mr. Keating, and 
Mr. Poff, and it appears to me that they are rather broad bills. They 
do give a rather unfair advantage to the police and to the prosecut- 
ing attorneys and to the people on the law-enforcement side. 

T am not against law enforcement, but under our system of juris- 
prudence we have to guard all de fendants, and we pride ourselves 
in being a very fair Nation in prosecuting criminals. 

Don’t you think that rather than Tushing an act of Congress 
through in the next 2 or 3 or 4 weeks, we ought to carefully study 
this thing and really get a law pponeD the Congress that sets forth 
in black and white exactly how we feel and what rights the defendant 
ought to have under the Federal law, rather than give them carte 
blanche with respect to statements, confessions, and other evidence- 
and other evidence could be anything in an act like Mr. Keating has 
introduced ? 

Mr. Gascu. If I may answer your question, sir, I would put it this 
way: If I am real hungry and somebody Sioa. me a ham sandwich 
I would sure like it, but I would much rather have a full seven-course 
dinner. 

I hope some time the Congress will go into this question and will 
give us a complete and detailed arrest, arraignment law which spells 
out the duties and responsibilities of police officers and which indi- 
cates how the rights of individuals should be safeguarded, and so 
forth. 

That is going to take more time than we have this session. 

I feel that needs of this community and other Federal jurisdictions 
are so great at this time that the legislation introduced by several of 
the members, this brief legislation which will put us back in the posi- 
tion where we, in order to utilize a confession, must establish to the 
satisfaction of the trial judge and the jury that it is completely vol- 
untary and that it will be in the interest of the community, and that is 
why I support it and support it strongly. 

Mr. Cuvuporr. Thank you. 

Mr. Wiis. Of course, this committee does not have a particular 
bill before us that we intend to report on or that we are working on, 
but those are some suggestions that we must consider. 

But, taking the Kea ating bill and the Cramer and Poff bill as they 
now stand, the first premise in any event if these bills are adopted, 
would be the preservation to the fullest that the confession shall be 
voluntary, outside of the question of delay. 

In other words, this bill would certainly not do away with that, but 
on the contrary—and I am sure the authors will back me up—con- 
template without any shadow of a doubt that they don’t strike at the 

nature of the confession or whether it is voluntary or involuntary, all 
those things that we know to have been the law and to be the law 
today, w ill not in any degree be disturbed. 

Mr. Gascu. That is correct. 
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Mr. Cramer. On that part, as one of the introducers, it was my in- 
tention, and I believe the bill so indicates, that the bill recommended 
evidence with respect to voluntary admissions would prevail and, as a 
matter of fact, and recognized completely what I believe to be the 
narrow, intended scope of the M: llory decision, without all this addi- 
tional dicta that is thrown in—that if, in fact, the delay is too great 
or unreasonable, then that is one of the factors ‘deter mined and one of 
the major factors to be determined by the Court in determining 
whether the confession should be admissible, whether it is voluntary, 
or whether it has been acquired as a result of coercion. 

So, that element remains just as strong if not stronger than it was 
prior to the Mallory case. 

Mr. Gascu. That is my feeling. 

Mr. Moore. Do you make that statement in the light of the pro- 
posed legislation that these statements or confessions or other evidence 
shall not be inadmissible solely because of the delay ¢ 

Mr. Gascu. Absolutely correct. 

Mr. Moore. How do you reconcile that with the regular rule? 

Mr. Gascu. If the delay is of such a nature that it, in effect, coerces 
or produces the confession, then it is not voluntary and should be ex- 
cluded from evidence. 

Mr. Moore. I think that is the rule. In the light of this legisla- 
tion, do you think this legislation does violence to the rule? 

Mr. Gascu. No. I think the legislation is in harmony with the 
rule. 

Mr. Cuuporr. I think the wording of the legislation could be 
changed in such a way to knock that question right out of the box. 

Mr. Wiuts. I have only one more question and it disturbs me a 
great deal. 

Mr. Gascn. Yes, sir. 

Mr. Wits. Take the confession in this very case of Mallory given 
under the circumstances that it was given, and then suppose that 
after arraignment Mallory had been questioned by your office or by 
the police, and at first he might have said, “Well, I repudiate that con- 
fession I made before my arraignment.” 

Then, questioning him some more, without any threats or offer of 
leniency, but following the rules of fair play, subsequently he came 
back to the confession and said, “Yes. Well, I really told the truth 
initially.” 

And, you then took him around, reconstructed the crime and built 
up the case all over again. 

Then, under this decision, could not a lawyer urge very seriously 
that the second confession was tainted because he could argue that 
he was forced into this second confession because of what happened to 
him initially, and thus maybe destroy confessions after arraignment ? 
Those points disturb me. 

Mr. Gascn. I can see how the old doctrine of the fruit of the poison- 
ous tree might be injected into the argument by counsel in the case. 

Mr. Moor. Would it be too great an inconvenience for you to sup- 
ply my office with the complete confession in this case ? 

Mr. Gascu. Not at all, sir. I am sure we still have it in the record. 
I think it was shown to me the day that I took action to dismiss 
charges against the man. 











16 SUPREME COURT DECISIONS 


Mr. Moore. And, if it would be available. I was asking that we 
have this complete confession, Mr. Chairman. 

Mr. Wituis. We would like to have it. 

Mr. Gascu. It may be of some interest to the gentlemen to know 
that embodied in the confession as a part of it, right at the head of 
it, was a warning to Mallory that he was not required to make any 
statement, and any statement he might make could be held against 
him. 

Mr. Wits. That is what I wanted to know about. 

Mr. Cuvuporr. I presume that the District of Columbia Bar Asso- 
citation has a section on criminal law or a committee on criminal law 
or criminal procedure ¢ 

Mr. Gascu. Yes, sir. 

Mr. Cuvuporr. Would there be a member of that section who prob- 
ably represents numerous defendants in your courts available to come 
before this committee for the purpose of discussing the other side ¢ 

Mr. Gascu. I am certain there would be, sir. 

I understand, although I did not hear it, that there was a debate 
over the air between Mr. Myron Ehrlich, who presented that phase 
of the matter, and Mr. George Hart, who is Chairman of our Law 
Enforcement Council. 

Mr. Hart is not a Government lawyer. He is the representative 
of the bar association on the Law Enforcement Council. 

Most people on the Law Enforcement Council are there be- 
cause of the office they hold, but ae Mart is a lawyer in private prac- 
tice who does happen to be our elected Chairman at this time. 

Mr. Hart, I think, might well be a witness before your committee, 
as well as Mr. Myron Ehrlich, who is a distinguished member of 
our bar who handles many criminal cases. 

Mr. Wis. In our opening statement, I said we would soon follow 
with testimony from the profession pro and con on this very impor- 
tant and far-reaching decision, and I hope after this hearing our 
committee can go into executive session and promptly set a date for 
such additional evidence. 

Thank you very much, Mr. Gasch. 

Mr. Gascu. Thank you, Mr. Chairman, and gentlemen. 

Mr. Wiiuts. We have our distinguished colleague, Mr. Keating. 

Mr. Keattna. We had a quorum call, Mr. Chairman. 

Mr. Wiuuts. Oh, did we? I did not hear it. 

Mr. Keatine. While I would be brief, I would like to discuss the 
legislative suggestion I made, and perhaps you would prefer to call 
me at the next session. 

Mr. Wits. We want to meet your convenience. 

Mr. Kearina. I am verfectly willing to proceed now. I would be 
able to complete my st: atement by the time the second bell r: ang. 

Mr. Cramer. Having introduced the same legislation, I think it 
would be well to wait until the next meeting. 

Mr. Keartna. It is entirely agreeable to me. 

Mr. Wiis. We will adjourn, subject to the call of the Chair. 

(Thereupon, at 11:20 a. m., the hearing was adjourned, subject to 
the call of the Chair.) 
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UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE UNITED STATES ATTORNEY, 
Washington, D. C., July 19, 1957. 
Hon. Epwin E, WILLIs, 
Chairman, Special Subcommittee To Study Supreme Court Decisions, 
House of Representatives, Washington, D.C. 


My Dear Mr. WILLis: I favor the legislation introduced by Representative 
Keating. It provides a short, concise, and acceptable method for restoring 
voluntariness as the principal criterion for determining the admissibility of 
confessions or statements in criminal trials. 

Interrogation by police officers of persons reasonably believed to have com- 
mitted crimes is practically foreclosed by the Mallory decision. Prior to this 
decision interrogation was one of the most widely accepted techniques for solv- 
ing crime. It was probably the most productive of all methods available to the 
police for identifying the guilty person. Without the opportunity of utilizing 
this technique or method, many serious crimes will go unsolved. 

Interrogation of persons believed to have been involved in the commission of 
crime has often been the means of satisfying the police that the individual con- 
cerned was innocent and should be released. In such cases the person released 
before arraignment as innocent would not be stigmatized by having a criminal 
arrest record for the rest of his life. Under the Mallory decision, such persons 
must be arraigned as quickly as possible. I ask leave to file with the committee 
a report prepared for me by the Police Department which discloses that interroga- 
tion has been widely utilized as the means for determining the innocence of 
persons originally suspected of involvement in serious crimes. Some of these 
persons had been positively identified as the participants in crimes by witnesses. 
Voluntariness of the confession prior to the Mallory decision was the criterion 
on which courts in the States and in England determined the admissibility of 
confessions. A mechanical and arbitrary formula has been substituted. In 
cutting to a minimum the period between arrest and arraignment the decision 
practically forecloses opportunity by the police to complete the usual and 
necessary arrest procedures such as lineup identifications, fingerprinting, photo- 
graphing, and checking on the arrested persons’ story unless it is “susceptible of 
quick verification through third parties.” 

There is no dispute that persons should not be arrested on mere suspicion 
and that valid arrests can be predicated only on probable cause, but certainly 
it can readily be understood that there is a wide difference between probable 
cause and even a prima facie case of guilt. In the interests of effective law 
enforcement, the police must be allowed some leeway in order to complete the 
necessary and usual police procedures. 

A serious, rather specialized situation, should be mentioned. Mentally ill 
persons are sometimes involved in serious crime. This includes crimes of 
violence. Deprived of the opportunity of interrogation, law-enforcement officers 
will now be less able to cope effectively and intelligently with this problem. It 
may well result in the release of mentally ill persons dangerous to themselves or 
others who should be sent for their own good as well as the good of the com- 
munity to mental hospitals. Many of these cases fall in border-line categories. 
Whether they are sociopathic, psychopathic, or actually psychotic only interroga- 
tion and investigation can tell. Often a period of hospital observation is neces- 
sary. The release, however, of mentally ill persons believed to be involved in 
criminal incidents, solely because they cannot be interrogated, produces a result 
which should be avoided. Somewhat related to this special category of mentally 
ill persons is the psychopathic liar, the person who admits freely an involvement 
in a serious, highly publicized crime. Time and time again such cases come to 
the attention of police. Opportunity to check out the stories of such individuals, 
to interrogate them concerning the details of the crime which they say they 
committed, is necessary. To arraign almost forthwith such a _ self-confessed 
criminal leads to no desirable result whatsoever. It is neither justice nor 
common sense. Neither the individual nor society benefit. 

The Mallory decision, in two sentences on page 4, emphasized that the proce- 
dures involved in arrest—arraignment situations are for the determination of 
Congress, in that they are basically evidentiary and not constitutional. Many 
States have laws which define these procedures. That is desirable. It is helpful 
to the police to know affirmatively what they may do and what they may not do. 
It serves as a protection of the rights of the individual. The community is 
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assisted in its desire for effective law enforcement. Ultimately, I hope that 
Congress will see fit to enact a full arrest and arraignment law. 

Representative Keating’s proposed legislation is designed to meet the special 
ned caused by the Mallory decision. It provides only that statements or 
confessions or other evidence shall not be inadmissible solely because of delay 
in arraigning an arrested person. I favor this proposed legislation. In my 
judgment, it is necessary and desirable. 

It should be noted also that when the Supreme Court Committee on the Fed- 
eral Rules considered the arraignment problem, their preliminary draft disclosed 
rule 5 (b) as follows: 

“(b) EXCLUSION OF STATEMENT SECURED IN VIOLATION OF RULE. No state- 
ment made by a defendant in response to interrogation by an officer or agent of 
the Government shall be admissible in evidence against him if the interrogation 
occurs while the defendant is held in custody in violation of this rule.” 

This proposed rule 5 (b) was overwhelmingly rejected by the committee. The 
rules in their present form without any such provision as was originally pro- 
posed were accepted by the Court and acquiesced in by Congress. The Mallory 
decision in effect restores this rejected preliminary proposal. Mr. Keating's bill 
will therefore have the effect of restoring the Federal Rules of Criminal Pro- 
cedure as they were originally understood and intended by the Supreme Court’s 
committee. 

With kind regards. 

Sincerely, 
OLIVER GASCH, 
United States Attorney. 


JULY 16, 1957. 
Sex SQquApD, DETECTIVE BUREAU 


Cases where subjects have been arrested in various cases and after question- 
ing, ete., have been released. Also, cases where subjects were arrested and after 
investigation, complainant was charged with false report: 

A 16-year-old girl, after being involved in an automobile accident, was taken 
to one of the hospitals here in Washington to be X-rayed. A complaint was 
later made by this girl that while in the X-ray room, the doctor committed an 
indecent assault upon her. Subsequently, the doctor was brought to the sex- 
squad office and after thorough investigation it was found that the girl was 
lying. Therefore, no charge was placed against the doctor. 

A woman while staying in Washington, due to her husband being in the hos- 
pital made a complaint to the sex squad that the doctor treating her husband 
came to a cheap hotel where she was staying overnight and raped her. In this 
case the doctor was brought to the sex-squad office and after thorough investi- 
gation it was found that this woman was lying. This was an unfounded report 
and the doctor was not charged. 

Doris Jones Nichols, colored, 35 years, of 416 10th Street NW., reported about 
10:30 p. m. February 23, 1957, while returning home from a tavern on 7th 
Street NW., and when at 9th and EB Streets NW. with her husband, they were 
set upon by a group of colored boys, who beat up her husband and then pulled 
her in an alley where she was raped by 5 of them and robbed of approximately 
$10. Nine suspects were arrested and questioned and placed in lineups, and 
later released. 

Mederies Deanne Fowler, white, 16 years, of 3616 Quesada Street NW., reports 
about 7 p. m. January 2, 1957, while returning to her home from her gir! friend’s 
house, she was grabbed by an unknown colored man who took her in the alley 
and in a garage and beat her with a brick and attempted to rape her. A few 
days later the girl thought she saw the defendant and took a tag number. 

Subject was arrested and placed in police lineup and after questioning and a 
thorough investigation was released. 

Annie Elizabeth Wallace, colored, 26 years, of 7 Knox Circle SE., reports about 
9:08 p. m. February 21, 1957, she was grabbed in the rear of 2722 Knox Terrace 
SE., by unknown colored man and raped and robbed of about $338. 

Two subjects arrested and questioned and placed in lineup and later released. 

About 5 p. m. June 22, 1957, Chiquetta Nash, colored, 3 years, of 1369 E 
Street SE., was taken to wooded area at 16th and Morris Road NE. by unknown 
colored man and raped and left in the woods. 

Two subjects have been arrested and, after questioning, lineup, etc. have been 
released. 
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Marguerite Stant, white, 44 years, of 1104 Highth Street SE., reported about 
10 p. m. September 21, 1956, while in a beer tavern on Highth Street SE., she was 
told she was under arrest and a man showed a police badge. Second man wore 
a bus driver’s jacket. Woman gave a badge number. Subsequently a lineup 
was made with police officer having that badge number and she could not 
identify. Woman claimed that these two subjects took her to the rear of D. C. 
General Hospital and raped her. 

Further investigation disclosed that it was actually two bus drivers, and both 
were arrested. After thorough investigation, the complainant was found to be 
lying and was broke, and subsequently was charged with a false report. Two 
subjects released without charge. 

Ava Hopkins, white, 18 years, of 1141 12th Street NW., reported about 3 a. m. 
October 17, 1954, five men came to her apartment and told her that her boy 
friend had been arrested. She went with them and they took her to Seventh 
and G SE., where five boys raped her. 

On information received, 2 of the subjects were arrested and after interro- 
gating these 2 subjects it was learned that 1 of the subjects had been out with 
her the night before. Two subjects were then released; unfounded report. 

Margaret Ruth Fleshman, white, 42 years, of 1349 South Carolina Avenue SE., 
reported that about 11 p. m. August 30, 1955, as she was about to enter her 
parked car, a colored Man known to her as “Brownie” placed a knife against 
her and forced her into the automobile and later raped her. 

Information received, subject was identified and arrested. After questioning 
and further investigation, it was disclosed that this woman was lying. She was 
charged with false report ; subject released. 

Two young girls, age 10 and 11 years, were raped in northeast section of city 
by a young boy. Also, three other young girls in this age bracket were grabbed 
and attempt made to rape them. One 10-year-old girl’s throat was cut and she 
required several stitches. All believed to have been assaulted by the same 
boy. 

Over 50 subjects have been picked up and questioned and placed in police 
lineups. All were released after not peing involved. 

Geraldine A. Pannell, colored, 29 years, of 5713 Rockmore Drive NW., reported 
about 1 a. m. March 17, 1955, while in cab vicinity of 13th and Brentwood Road 
NE., she was assaulted by the cabdriver who tried to rape her. 

Subject was arrested and, after thorough investigation, it was found that the 
women was lying and she was charged with a false report. Driver released 
without charge. 

Mary Allen Hood, white, 45 years, of 1400 Fairmont Street NW., reports about 
10:20 p. m. November 9, 1955, while parking her car in basement garage of 
1475 Euclid Street, NW., and after getting out of her car, she was grabbed 
from behind and thrown to floor and raped and robbed. 

A palm print was obtained at the scene of this assault, and also the same palm 
print was obtained at the scene of another identical assault. As a result, over 
200 subjects were questioned and their palm checked and then released. 

About 4 a. m. September 4, 1954, Eleanor Roberta Johnson, colored, 24 years, 
of 204 Seaton Place NE., hailed two police officers and reported that she had 
been raped under the Sousa Bridge and that the man was still there. 

Subject was arrested and brought to sex-squad office and after thorough in- 
vestigation it was found that the woman was lying and she was charged with 
a false report. Defendant released without charge. 

The following subjects arrested in connection with robbery cases : 

RS-57-448, June 24, 1957, Washington Wholesale Grocery Co., 1270 Fourth 
Street NE.: One subject arrested on information received and after a long 
period of investigation by detectives he was cleared. 

RS-55—-260, February 27, 1955, Gordon Hotel, 916 Sixteenth Street NW.: One 
subject arrested in Johnstown, Pa.; on information received and after several 
hours of investigation by detectives his alibi was checked and he was cleared. 

RS-54-611, July 16, 1954, Wakefield Restaurant, 1359 Connecticut Avenue 
NW.: One subject was arrested and placed in a lineup of 6 men and identified 
by the complainant as the man who had held her up at the restaurant. Investi- 
gation of this subject for a period of almost a complete day eliminated him in 
this case and he could not have been the man. 

RS-—56463, June 26, 1956, Hamilton Hardware Store, 5201 Georgia Avenue 
NW.: One subject arrested on a photo identification by the complainant and after 
10 hours of investigation by 4 detectives it was proved this subject could not 
have been the holdup man. 
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RS-56—-526, June 29, 1956, Gulf Gasoline Station, 7812 Georgia Avenue NW.: 
One subject arrested and placed in a lineup and positively identified by the 
complainant and after several hours of investigation proved not to be the man 
wanted in this case. 

RS-53-1146, November 5, 1953, Union Station, James G. Stokes, 5274 Chillum 
Road NE.: One subject arrested and positively identified in a lineup by 2 wit- 
nesses and after several hours of investigation he proved not to be the right 
man. 

Subjects arrested in the course of investigation of homicide cases, interrogated 
and released when their innocence was established : 


HO.51.1504, Cooperman, Samuel (deceased). Unsolved 
Sullivan, Stewart Lee, M—W-36 
Ryan, Lester, M—W-25 
Keesee, William, M—W-24 
HO.53.2608, Lindstedt, William J. (deceased ) 
Taylor, Roy, M—C-27 
HO.54.452, Preinkert, Alma (deceased ) 
Stewart, Perey, M—C—27 
Johnson, Sautschi D., M—C-31 
HO.55.1875, Armhold, David L., Jr. (deceased) 
Gibbs, Willie A., M—C—25 
Maddox, John Joseph, M—C—27 
Ellis, James Nelson, M—C—22 
Butler, Joseph M., M—C-82 
Davis, Harold Glen, M—C—20 
De Neal, James Henry, M—C-—24 
Dudley, Walter, M—C—26 
Hamilton, Curley, M—C—18 
HO.56.102, Brooks, Annie Mae (deceased). Unsolved 
Goines, Andrew David, M—C—20 
Parker, Harry Anthony, M—C-21 
HO.56.1675, Johnson, Pearley (deceased). Unsolved 
Barnes, Alfred, M—C-19 
HO.56.2027, Oliver, Pearl (deceased ) 
Adair, Stanley, M—C—20 
Cross, Harry Stanley, M—C-20 
Floyd, Robert Warren, M—W-27 
Griffin, Albert Jr., M—C—31 
Griffin, Leon Horace, M—C-—30 
HO.57.906, Lee, Valerie Denise (deceased). Unsolved 
McCoy, William Purvis, M—C—48 
3axter, Grover Lee, M—C—36 
Tarpley, Thomas Purcell, M—C-—29 


SUBJECTS ELIMINATED THROUGH INTERROGATION BY GENERAL ASSIGNMENT SQUAD 


Complainant: Sniders Restaurant, 2714 Good Hope Rd., 8.E., 6-15-57 
Type of offense: Housebreaking and grand larceny. 
Subjects : 
Kenneth S. Snider, W/M, 36 Yrs., 207 N. Greenbrier St. Arl. Va., 2 Hr 10M 
Sue V. Gregory, W/Female, 56 Yrs., 161 36th St. N.E., D.C., 1 Hr 50M 
Opan A. Nicholson, W/F, 21 yrs, 1436 N St. N.W., Wash. D. C., 2 Hr 10M 
Complainant: American Airlines, 14th & G St. N.W., Wash. D. C., 6-23-56 
Type of offense: Forgery of Airline Tickets 
Subjects: 
Frank K. Rabbitt, W/M, 29 yrs., 211 N Fairfax St., Alex. Va., 2 Hr 20M 
Harold R. Hyde, W/M, 29 yrs., 604 Emerson St., N. Arl. Va., 1 Hr 55M 
Complainant: Frederick N. White, 4434 Tindall St. N.W., 14—57 
Type of Offense: Grand larceny 
Subjects: Rosetta Ross, C/F, 30 yrs, 640 Eastern Ave. N.E., Wash. D. C 
2 Hr 20M 
Complainant: Capitol Cab Company, 915 Rhode Island Ave. N.E., Wash. D. C. 
Type of offense: Housebreaking and Grand Larceny 
Subjects: 
Elnora L. Cole, C/F, 26 yrs., 1816 U St. N.W., Wash. D. C., 2 Hr 5M 
James A. Green, C/M, 27 yrs., 526 10th St. N.E., Wash. D. C., 2 Hr 20M 
Thomas A. White, C/M, 20 yrs, 219 Ascot Pl N.E., Wash. D. C., 1 Hr 35M 


"? 
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Medina Antonie, C/M, 39 yrs. 301 34th Pl. N.E., Wash. D. C., 2 Hr 20M 
Fred A. Beddie, C/M, 42 yrs., 60 55th St., S.E. Wash. D. C., 2 Hr 50M 
William F. Knight, C/M, 45 yrs, 600 Harvard St. N.W., Wash. D. C., 5 Hr 20M 

Complainant: Joseph Ferola, 713 19th St. N.W., Wash. D. C., 3-38-57 

Type of offense: Grand larceny 

Subjects: Levin J. Lucas, C/M, 25 yrs., 713 19th St. N.W., Wash. D. C., 1 Hr 5M 


UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE UNITED STATES ATTORNEY, DISTRICT OF COLUMBIA, 
Washington, D. C., July 19, 1957. 
Hon. Epwin E. WILLIs, 
Chairman, Special Subcommittee To Study Supreme Court Decisions, 
House of Representatives, Washington, D.C. 


My Dear Mr. WILLIS: You will recall that at the hearing of your subcom- 
mittee this morning, question was raised as to the identity of the Supreme 
Court’s Committee which wrote the Federal Rules of Criminal Procedure. 

According to the preliminary draft of these rules, which contains proposed 
rule 5 (b) respecting statements made by defendant in response to interrogation 
by government officer and the exclusion of such statements if the interrogation 
occurs while the defendant is held in custody in violation of rule 5 (a), the 
membership of the Committee was as follows: 


Arthur T. Vanderbilt, Newark, N. J., Chairman 

James J. Robinson, professor of law at the Indiana University Law School, 
reporter 

Alexander Holtzoff, Washington, D. C., secretary 

Newman F. Baker, professor of law at the Northwestern University Law 
School 

George James Burke, Ann Arbor, Mich. 

John J. Burns, Boston, Mass. 

Frederick E. Crane, New York City 

Gordon Dean, Washington, D. C. 

George H. Dession, professor of law at the Yale Law School 

Sheldon Glueck, professor of law at the Harvard Law School 

George Z. Medalie, New York City 

Lester B. Orfield, professor of law at the University of Nebraska Law School 

Murray, Seasongood, Cincinnati, Ohio 

J. O. Seth, Santa Fe, N. Mex. 

John B. Waite, professor of law at the University of Michigan Law School. 

Herbert Wecshler, professor of law at the Columbia Law School 

G. Aaron Youngquist, Minneapolis, Minn. 


If there is any other matter in which I could be of assistance to your sub 
committee, please feel free to call upon me. 
With kind regards. 
Sincerely, 
OLIVER GASCH, 
United States Attorney. 
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THURSDAY, JULY 25, 1957 


Unirep Sratres House or RePresENTATIVES, 
SreciaL SuBcoMMITTreE To Srupy 
SUPREME Court DECISIONS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:11 a. m., in room 327 
of the Old House Office Building, Hon. Edwin E. Willis (Chairman 
of the subcommittee) presiding. 

Present: Representatives Edwin E. Willis (chairman of the sub- 
committee), Earl Chudoff, William C. Cramer and Arch A. Moore, 
Jr. 

Also present: Representative Kenneth B. Keating, and William R. 
Foley, general counsel. 

Mr. Wits. The subcommittee will please come to order. 

We resume today the hearing commenced last week pursuant to the 
establishment of this committee to study recent Supreme Court de- 
cisions. 

Thus far, three bills have been offered, setting forth the judgment 
of the authors in connection with the Supreme Court decision in the 
Mallory case. 

It must be understood that we are really not considering specific 
bills but, of course, we are very much interested in information that 
will help us in arriving at a solution in accordance with the instruc- 
tions of the full committee. 

One of these bills was introduced by the ranking member of the full 
Judiciary Committee, Mr. Keating, who is here with us today, and it 
is a pleasure to welcome you, Mr. Keating. We will be glad to hear 
from you. 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE 38TH DISTRICT OF NEW YORK 


Mr. Keating. Mr. Chairman and gentlemen of the committee, I 
appreciate the opportunity to appear before your committee to testify 
with respect to the effect of the recent decision of the Supreme Court 
in Mallory versus the United States, upon enforcement of Federal 
criminal laws. It is very gratifying to know that your committee is 
acting so expeditiously to “work out methods by which our law-en- 
forcement agencies may function effectively within the limits set by 
the Supreme Court. 

Mr. Gasch has testified at the last hearing as to the effect of the 
Mallory decision upon our police methods and procedures and upon 
the prosecution of violation of Federal criminal laws. And I under- 
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stand that Chief Murray and Deputy Chief Scott are here today to 
testify further along those lines. 

What I would like to do is to discuss H. R. 8600, which I have intro- 
duced as a possible means of eliminating the confusion which has re- 
sulted from the Mallory decision. 

I realize that a number of approaches to this problem can be taken. 
It would, no doubt, be very helpful to have the meaning of the words 
“without unnecessary delay” as they appear in rule 5 (a) in the Rules 
of Criminal Procedure clarified for the benefit both of the law-enforce- 
ment authorities and of the courts. Perhaps it is possible to set some 
definite time limit within which the accused would have to be ar- 
raigned. It seems to me, however, that to take such a course would 
require extensive study and knowledge of the situation. I hope that 
the study you are conducting will enable you to determine what 
changes are required in our present rules and statutes relating to 
arrest and arraignment. 

Meanwhile, however, in the belief that the Mallory decision has 
created an emergency situation which calls for immediate action by 
Congress, I have sponsored a bill which is intended to clarify the 
intention of Congress with respect to rule 5 (a) of the Federal rules. 

Rule 5, as first drafted by the Advisory Committee on the Federal 
Rules, appointed by the Supreme Court, contained, in addition to 5 
(2) as it now appears, a subsection 5 (b), referred to previously by 
Mr. Gasch, which reads as follows: 

Exclusion of statement secured in violation of rule. No statement made by 
a defendant in response to interrogation by an officer or agent of the Gov- 
ernment shall be admissible in evidence against him if the interrogation occurs 
while the defendant is held in custody in violation of this rule. 

That subsection attempted to do what the Supreme Court has done 
in the Mallory case. The Advisory Committee, however, in the light 
of comments received from bench and bar, eliminated this restriction 
before it submitted (he rule to Congress for its approval, This would 
indicate that neither the Advi isory Committee nor Co gress intended, 
in adopting rule 5 (a), to make inadmissible confessions or statements 
solely because there was a delay in arraigning the accused and noth- 
ing more. 

In order to express as clearly as + ssible the intention of Congress 
with reference to this matter, the bill, which I have introduced. 
provides that- 

* * * statements or confessions or other evidence shall not be inadmissible 
solely because of delay in taking an arrested person before a Commissioner or 
other judicial officer. 

The effect of this provision would be to allow the admission in evi- 
dence of statements and confessions obtained during questioning prior 
to arraignment in cases where there was no evidence of police bru- 
tality or other circumstances which would tend to coerce the con- 
fession. In other words, it would allow the admission in evidence 
of voluntary confessions given prior to the time of arraignment. 

Of course, if the defendant could establish a causal relation be- 
tween delay im arraigning him and his confession, that is, that the 
delay itself forced the confession, the court could, in its discretion, 
rule the confession inadmissible. H. R. 8600, therefore, would in no 
way affect the existing rules of evidence which render statements and 
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confessions inadmissible where it can be shown that they were obtained 
through corecion, 

It has been claimed by some persons that this bill would enable 
police authorties to hold an accused for unlimited periods of time, 
and in this manner bring forth a confession which could later be used 
at trial. What these critics fail to understand is that this bill would 
establish no more than a rule of evidence. It has no effect upon the 
length of time one can be held prior to arraigninent. These critics 
overlook the fact that the accused would still have available to him 
a writ of habeas corpus. And if he were held incommunicado for an 
extended period of time, as a result of which he signed a confession, 
these circumstances could and should be taken into account by the trial 
judze. If the court found that the prolonged detention, itself, had 
forced the confession, it could rule the confession madmissible. 

As I indicated earlier, | consider the measure which I have proposed 
essential at this time in order to ameliorate the effects which the 
Mallory decision may well have upon enforcement of our criminal 
law. It is a very moderate proposal, in no way intended to deprive 
an accused of any of his legitimate rights. Certainly, anyone ac- 
cused of a crime should be protected by the traditional safeguards, 
but in safeguarding the interests of the individual we must not lose 
siglit of the fact that the public also is entitled to adequate protection 
against the criminal elements in society. The aceused can be ade- 
_ ly protected without erecting, in the path of law enforcement, 
technical traps and pitfalls which can allow dangerous criminals to 
walk freely among the innocent. 

I commend you, Mr. Chairman, and your subcommittee, for the 
prompt action you have taken to undertake to study the problems that 
now confront us as a result of these recent decisions of the Supreme 
Court. I hope you will give serious consideration to the approach 
embodied in H. R. 8600 as a sound means of safeguarding the public 
and, at the same time, protecting the accused. 

Mr. Wituis. Thank you very much, Mr. Keating. I was so glad 
that you drove home the point that it is not in your mind and ce srtainly 
not in mine, and I am equally certain not. in the minds of any member 
of this committee, that any proposal which might be recommended 
by this committee, let us say along the lines of your bill, would have 
anything to do with the issue of whether or not the confession was 
voluntary. 

Mr. Kearine. That is right. 

Mr. Wits. Or, stated differently, it would still be the time-hon- 
ored rule that under no circumstances can an involuntary confession 
be admitted into evidence. 

Mr. Keating. That is right. 

Mr. Wituis. That is not understood generally by the public, and I 
think perhaps we will have to have some evidence spelling out in 
the record what is meant by involuntary. 

An involuntary confession, as I understand it, does not only reach 
a confession extorted via the third degree, but. it is cert: ainly true, 
is it not, that a confession made as a result of a promise of leniency 
or a promise of help, or a promise of lenient prosecution, all of these 
things would make the confession involuntary ? 

Mr. Kearine. That is right. 
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Mr. Cramer. And it is your intention that your bill would cer- 
tainly preserve that a. 

Mr. Kearttne. By all means; and I would have no objection to add- 
ing into the legislation, itself, a direct. proviso to that effect. 

I question, however, whether that is necessary. I do not believe 
it is necessary. I would think that it would be better to handle that 
in the report. Certainly if you do decide to report a bill, it should be 
very clearly indicated in the report that this would in no way inter- 
fere with the general rule that a confession must be voluntary. 

Mr. Wits. In other words, if need be you would have no objec- 
tion to specific language in the bill. 

Mr. Keatine. Not a bit. 

Mr. Wiuts. That is a question of draftsmanship. 

Mr. Keating. That is right. 

Mr. Wits. But, whether that language is in the bill or not, I 
thoroughly agree at the very least it will be definitely part of the 
report. on the bill showi ing legislative intent. 

Mr. Cramer. I too want to join the distinguished chairman in 
congratulating the equally distinguished ranking minority member 
of the Judiciary Committee. I was most happy to join with him 
in introducing the legislation which he is proposing, and I concur 
with him in the presentation that he has made here today. I also 
coneur with him with regard to the advisability of the proviso rela- 
tive to voluntary or involuntary statements. 

The gentleman alluded to it briefly, but I would like to ask more 
specifically to point it up: In your opinion, is this legislation essential 
in the immediately near future and is it justified as a result of this 
recent decision ? 

Mr. Keatrne. From talks I have had with law-enforcement people, 
I consider that it presents a very serious problem. It is needed not 
only to apprehend the guilty, but in order to protect the innocent. 
One of the alternatives with which police officers are faced now is 
arraigning a lot of people whose names should not be placed on a 
police blotter and would not go on if they were allowed to narrow 
down the field and question them to some extent. 

As it is now, police officers hardly dare ask any questions at all. 

Mr. Cramer. Then, I gather from your statement you feel as I do, 
that the decision, itself, laid down no yardsticks whatsoever by which 
law-enforcement. officers can guide themselves in the future—— 

Mr. Keatine. That is right. 

Mr. Cramer. And in effect puts in peril most of the evidence 
received prior to the arraignment if, in fact, arraignment is delayed 
for any extended period of time ? 

Mr. Keratinc. That is what I would be afraid of. 

Mr. Cramer. I was interested in another statement with regard 
to the innocent. Isn’t it true that in the Mallory case it was neces- 
sary, in order to determine who should be arraigned, to bring in 
Mallory’s nephews as well as Mallory in order to determine who was 
going to be held for probable cause ? 

Mr. Keattna. That is an illustration in this very case. 

Mr. Cramer. I think it should be understood that it was the objec- 
tive of the draftsmanship, in which I consulted with the gentleman, 
to protect the innocent, which is certainly equally important as pro- 
tecting the general society by trying to convict the guilty. 
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Mr. Keatine. That is right. 

Mr. Cramer. I read in one of the Washington newspapers an 
allusion to a television appearance of the Attorney General, in which 
it was indicated that he felt, and I am quoting, that there was a 
“real crisis in law enforcement”—and that the Mallory ruling “has 
aroused a great deal of controversy. 

According to the article, it goes on to say that he added that: 

We would like to see a congressional committee study this whole problem 
and come up with a solution so that the police and the law-enforcement offi- 
cers over the country, when they have to deal with Federal laws, would know 


exactly what their authority was and what the limitations on their authority 
are. 





I believe, as a matter of fact, it was on the gentleman’s program, 
was it not? 

Mr. Kratinc. Yes; it was. I interviewed the Attorney General on 
my program and it is that interview that is referred to in that edi- 
torial. The Attorney General, with reference to the Mallory de- 
cision, did not flatfootedly endorse this proposal. 

I think possibly it would be a fair summary of his position to 
say that he thought this subcommittee should go into all of the 
programs relating to arrest and arraignment with the hope that 
rather comprehension legislation could be enacted which would 
serve as an instruction to police officers as to just what they could 
and could not do. 

But he did not oppose emergency legislation such as this. I think 
he had in mind, in other words, that if the Justice Department were 
asked to prepare legislation they could take probably a long time 
and do a lot of research in preparing comprehensive legislation. That 
is good and fine, and I hope this committee’s life w ill be extended so 
that it will be able to go into that as a matter of investigation for 
next year. 

Sut, I feel that this is in no way inconsistent with the enactment 
of legislation now along these general lines. A lot of water can flow 
over the dam between now and next year. It is pretty serious thing 
when a police officer cannot question these people. It is particularly 
serious In the District of Columbia where the Federal authorities 
have jurisdiction over all crimes. 

Mr. Cuvuporr, Will the gentleman yield ? 

Mr. Cramer. Yes. 

Mr, Cuvuporr. I have an appointment with the Secretary of the 
Navy at 10:30 which is on a problem that affects my district, and I 
am sorry that I have to leave, and I feel quite sure that you will be 
gone by the time I would get back, Mr. Keating. 

Mr. Cramer. I will yield for such questions as you care to ask. 

Mr. Cuvporr. I want to ask just one question : I certainly feel that 
something should be done to eliminate a situation that occurred in 
the Mallory case. Unfortunately, the facts of the case are such that 
the type of crime it is has probably focused more attention on it 
than had it been a lesser crime, but since the courts are prone to 
strictly construe penal statutes and rules affecting criminal pro- 
cedure and therefore won’t read anything into pen: al statute or rule, 


would you feel that it would be unreasonable to amend your bill to 
Insert one word ? 
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You say here, on page 2 of your statement : 

* * * statements or confessions or other evidence shall not be inadmissible 
solely because of delay * * * 

Would you agree to amend your bill to put the word “reasonable” 
before the word “delay,” because I am afraid that not all police of- 
ficers are as holy as we might like them to be, and some might say, 
“Well, that statute gives us the right to delay this thing for as long 
as we feel like and we can bounce this defendant around our met- 
ropolitan area from one police station to another police station so that 
they won’t be able to find him until we get a confession out of him.” 

Mr. Keartna. I am sympathetic with your objective. We do not 
want to do something that will be an open invitation to police officers 
to abuse the privilege. 

I would like to talk with somebody that is more of a draftsman 
than I am about that. I think you have made a suggestion that is 
very worthwhile thinking about. 

Of course, “reasonable” would then have to be—— 

Mr. Cuvuporr. That mt not. be the proper word. 

Mr. Keatrne. I think it is a good word. Any qualifying word 
would be subject to judici: al interpretation. 

I would want to think about this a little bit, but I think you have 
made an interesting suggestion there. 

Mr. Cuvuporr, Thank you. 

Mr. Chairman, may I be excused ? 

Mr. Wiuuts. Yes. 

Mr. Cuvuporr. I will be back later 

Mr. Wituis. Mr. Cramer. 

Mr. Cramer. I have a couple of more questions. 

Knowing the gentleman's interest in this particular legislation, I 
know he wants to be of any assistance to the committee that he can, 
and that is the reason for my extending the questioning, 

The concern which all of us have, of course, in discussing this 
matter, is in attempting re come up with some recommendations and 
admitting that it is a situation that needs to be clarified, we still 
must be mindful of attacks that have been suggested that the commit- 
tee might act in haste and as a result of haste, not come out with the 
best possible type of proposal. 

Do you feel that the proposal which you made through your bill 
adequ ately protects the rights of the defendants not only under the 
decisions prior to the Mallory case, but under the M: ullory case, itself ? 

Do you feel it adequately protects the prospective Anfeadenke? 
right 

a Keatine. I think it does to every extent that they deserve 
yrotection. 

I think the elimination of that bar to the use of this evidence taken 
before arraignment would be very effective to help in the protection 
of the guilty, but equally effective to help in the clearing of innocent 
people. 

Mr. Cramer. In effect, then, the bill would leave the determination 
as to whether or not the defendant’s statement was voluntary or in- 
voluntary up to a determination by either the jury or the judge? 

Mr. Keatine. That is right. 
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Mr. Cramer. And the period of detention would be only one of 
circumstances to be considered in determining whether his confession 
was coerced # 

Mr. Keatina. Yes; you can easily surmise that holding a defendant 
for months, or weeks, or probably sev veral days, and maybe possibly 
24 hours, would be in and of itself coercion. The question would al- 
ways be open as to whether the confession is voluntary or not. 

As I understand it, police officers now fear they have to rush from 
the scene of a crime and get hold of a judge. I read where they got 
some judge out of bed and pulled him down here in a rush, I think in 
a murder case, so as to keep the record cleat 

There could be coercion from just holding a person indefinitely. 
You or I might confess to anything if we figured we were going to be 
held indefinitely and not be arr algned—the brainwashing type of 
thing. 

But, I know of no cases where police officers have done that. If 
they did, the confession would be thrown out, of course. 

Mr. Cramer. I am sure the gentleman feels as I do, that it is essen- 
tial that police officers have this opportunity, prior to the arraign- 
ment, to weed out the innocent, and to gather whatever voluntary evi- 
dence and physical evidence that is necessary to police work. That 
must be accomplished by the Police Department. 

Mr. Kearine. That is right. You really shackle the police officers 
if you say they cannot.use any of this evidence obtained before 
arraignment. 

Mr. Cramer. I thank the gentleman, and I want to congratulate 
him on his interest in this important and worthy matter as he has 
evidenced his interest in other matters. 

Mr. Keating. I appreciate the support evidenced by the gentle- 
man in joining in the proposal. 

Mr. Moore. I appreciate very much, as a member of the committee, 
the distinguished gentleman from New York making himself avail- 
able in support of this legislation that is sought here to correct this 
deficiency. 

I realize that he has given much thought to it and I very, very much 
appreciate his coming before the committee. 

Mr. Keatina. Well, that is very nice of you, but I will say, in all 

candor and honesty, it isn’t anything that I am doing and I can 
hardly conceive of anything more important than what this commit- 
tee is charged with doing, not only as regards this case but several 
of these other decisions which have thrown law-enforcement. agencies 
into considerable confusion. 
disavow any attack on the Court in that regard. I am not dis- 
cussing whether, in fact, the Court was right or wrong in the legal 
conclusion which they reached. I am saying that the results of what 
they have created certainly call for remedial action. 

Mr. Wiis. Let me make this observation, and see if you agree 
with it, as a matter of procedure before a court, and this has to do 
with the requisite of voluntariness before a confession may be ad- 
mitted. 

It is a fact, is it not, that before the admission of any confession 
before the jury or before the jury even hears about a confession, that 
invariably the jury is retired: then the circumstance of the obtaining 
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of the confession, dealing specificially, and in every case with, whether 
or not it was voluntary, is submitted to the judge outside of the pres- 
ence of the jury. That is the invariable rule. 

Mr. Keating. That is my understanding. 

Mr. Wits. If any lawyer worth his salt is defending a person, and 
I think it may even be a rule of the court in some areas, that the 
judge must pass on that issue before the confession is laid before the 
jury. 

Mr. Keatrine. That is my understanding. 

Mr. Wiis. And if the judge at the threshold, standing as he does 
between the public and the public interest and the accused, from the 
evidence that he develops in questioning the police officers, outlining 
the proceedings in the obtention of the confession, decides on his own 
that it was involuntary, then the judge rules out the confession and 
it doesn’t go before the jury at all, 

Mr. Kearine. And if he rules, on the testimony of the police officers, 
that it was voluntary, then it is still open to the defendant to prove 
in the trial and before the jury the facts which could cause it to be 
involuntary. 

Mr. Wituts. Iam glad you brought it out. 

Assuming that the judge would hold in his opinion that the con- 
fession was voluntary, the jury can overrule the judge and on its own 
decide the case. 

Mr. Keating. That is right. 

Mr. Wits. Many times, a person is free even after the judge has 
admitted the confession, but I do not know whether it was based upon 
the method of obtaining the confession on the general evidence before 
the jury. That is locked in the hearts of the jury. 

Mr. Keatine. That is right. 

Mr. Moorr. That was the point I wanted to make, Mr. Chairman. 

Mr. Cramer. And your bill doesn’t interfere with that procedure 
long established / 

Mr. Krarine. Not in any way. 

Mr. Cramer. Thank you. 

Mr. Wiis. Thank you. 

Mr. Keatine. Thank you, gentleman. 


TESTIMONY OF Hon. RicHarp H. Porr IN Support oF H. R. S624 ANpd RELATED 
BILLs, JULY 25, 1957 


Mr. Chairman and members of the subcommittee, the establishment of this 
subcommittee to review the recent unfortunate decisions of the Supreme Court 
for the purpose of recommending corrective legislation is a salutary develop- 
ment. The promptness with which you have moved into your work is indicative 
of your concern and your sincerity of purpose. I hope that in this testimony 
I can make some small contribution to your deliberations on the decision in the 
case of Mallory v. United States which was rendered on June 24, 1957. <A brief 
review of the procedural and substantive facts involved may be helpful. 

Mallory, who had been convicted of rape, was in jail awaiting execution. The 
decision reversed the conviction on the grounds that the defendant’s confession 
was improperly admitted in evidence and remanded the case to the trial court 
for a new trial. The prosecution, which had based its case largely on the con- 
fession, decided that without its use as evidence it would be impossible to 
convict the defendant and accordingly set him at liberty. 

The Court ruled that Mallory’s confession was inadmissible as evidence be 
cause it Was extracted from him by the police before he was arraigned. The 
Federal Rules of Criminal Procedure require that a person under arrest without 
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a warrant be taken “without unnecessary delay” before the nearest available 
commissioner or other commitment officer who shall inform the defendant of his 
right to retain counsel, his right to have a preliminary examination and his 
right to refuse to make a statement. The Court held that a person could not be 
arrested upon suspicion alone but only on “probable cause,” that there was 
unnecessary delay in the arraignment, and that the extraction of the confession 
before the arraignment was a violation of the defendant’s rights and therefore 
inadmissible as evidence. 

The reasoning of the Court is somewhat obscure. Unquestionably every 
person arrested as a criminal suspect is entitled to an arraignment without un- 
necessary delay. However, from that it does not necessarily follow that every 
voluntary statement made by the suspect before arraignment should be invali- 
dated for evidenciary purposes. Mallory’s arraignment was, in my opinion, 
unnecessarily delayed from 2:30 p.m. when he was arrested until the following 
morning. However, at no time did he or his counsel contend that any of his 
four separate confessions were made under mental or physical duress or co- 
ercion. On the contrary, less than 2 hours after his arrest, Mallory voluntarily 
agreed to take a lie detector test. While two other suspects were being ex- 
amined, the test was delayed until approximately 8 p.m. During the course of 
this test he made his first voluntary confession. Soon after, he repeated his 
confession to other officers, and at 10 p. m. the police made an effort to reach a 
commissioner for arraignment. Failing in this, Mallory consented voluntarily 
to an examination by the Deputy Coroner who found no evidence of physical or 
psychological coercion. Mallory then repeated his voluntary confession for the 
third time and about 11:30 p. m. dictated the confession to a stenographer. 

There is no law on the statute books which invalidates a voluntary confession 
by reason of delay in arraignment, but the Court’s decision will in future cases 
have the same effect as a criminal statute. Federal police officers will have no 
power to interrogate a Criminal suspect to determine whether or not there is 
probable cause of guilt before arraignment, and prosecuting attorneys will be 
afraid to use prearraigniment confessions as evidence to establish their case 
before the jury. Neither can a Federal police officer safely arrest a criminal 
suspect until he knows that a commissioner is readily available and until he 
knows that he has sufficient direct or substantial evidence to establish “probable 
cause” before the commissioner, even though the suspect may have voluntarily 
admitted his guilt 

The decision has the effect of writing a new rule of evidence. It is interesting 
to recall that the Supreme Court’s Committee on the Federal Rules once con- 
sidered the advisability of excluding confessions secured by interrogation when 
the defendant was held in custody in violation of the arraignment rule of no 
“unnecessary delay.” In fact, one of the members of the committee drafted 
rule 5 (b) in that form, The full committee rejected that draft, and the rules, 
omitting that provision, were allowed to become effective without congressional 
objection, This raises the question, Could the result this legislation seeks to 
accomplish be accomplished by a simple amendment to the Rules of Criminal 
Procedure? My answer to that is, when in doubt, legislate. It is highly im- 
probable that the Supreme Court will repudiate its own decision by changing its 
own rules, 

I want to preserve the right of prompt arraignment, but I also want to pre- 
serve the right of police officers to interrogate the suspect and the right of the 
prosecuting attorney to use voluntary confessions as evidence against the sus- 
pect, both in proving probable cause before the commissioner and in establish- 
ing guilt before a jury. H. R. 8624 states simply that “statements or confessions 
or other evidence shall not be inadmissible solely because of delay in taking an 
arrested person before a commissioner or other judicial officer.” Such a provi- 
sion does not change the law which invalidates confessions extracted under 
duress by threat, promise of reward or other improper inducement or coercion. 
Such a provision of law cannot possibly injure either a guilty person or an 
innocent person, and most certainly can and if enacted will protect society 
against confessed dope peddlers, thieves, rapists, murderers, and other crooks 
and criminals who prey upon their fellow citizens. It is time someone had a 
little regard for the rights of society in general as well as the civil rights of the 
individual citizen. Individual liberty is no license for the transgression of the 
rights and safety of others 
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ADDITIONAL STATEMENT OF Hon. RicHarp H. Porr CONCERNING LEGISLATION TO 
Mopiry THE SUPREME Court DECISION IN THE MALLORY CASE 

Mr. Chairman, by a decision rendered by the Supreme Court in June 1957, a 
confessed, convicted, and sentenced rapist was set loose upon a defenseless 
public. The Court found the confession inadmissible because it was made while 
the criminal was in custody during a delay in arraignment of about 7™% hours. 
The delay was the only excuse assigned for the Court’s ruling. The usual test 
concerning duress, threats, or promises of reward was never applied, and it was 
substantially conceded that the confession was entirely voluntary. 

In the minds of all except those who have made a maudlin fetish of the protec- 
tion of the “rights” of criminals at the expense of the rights of the law-abiding 
public, this decision was a judicial sacrilege. I prepared several drafts of a 
bill to reverse the decision but could never decide which approach is the best. 
I have finally reached the conclusion that the best and simplest solution is to 
establish by statute for the Federal courts the same rule which prevails in 
most of our State courts, viz, delay in arraignment, without more, does not in- 
validate a confession but may be considered by the jury as an evidentiary 
matter bearing upon the question of voluntariness. 

With the hope that it might be helpful to your committee, I have had com- 
piled two briefs which I submit herewith for your files but, because they are so 
lengthy, not for inclusion in the printed record. The first, containing 218 pages, 
is a compilation of (1) State statutes concerning arraignment and (2) State 
rules of evidence relative to the admissibility of confessions and admissions 
made while under arrest and prior to arraignment. 

The second, containing 61 pages, is a compilation of State statutory provisions 
relating to the time a person may be held in custody before being brought before 
a committing magistrate in criminal cases. 

Mr. Wis. Now, we are pleased and delighted to have with us as 
our next witness, Chief of Police Robert V. Murray of the Metro- 
politan Police Department. 

Chief Murray, we are happy to hear from you. 


STATEMENT OF ROBERT V. MURRAY, CHIEF OF POLICE, 
METROPOLITAN POLICE DEPARTMENT 


Mr. Murray. My name is Robert V. Murray, and I have been serv- 
ing as Chief of the Metropolitan Police Department in Washington, 
D. G., since November 21, 1951. I have been a member of the De 
partment for the past 27 years, 15 of which have been spent in the 
Detective Bureau investigating major criminal cases in the homicide, 
robbery, and sex squads. 

[ am vitally concerned with the restrictions placed on the Police 
Department by the Mallory decision and strongly urge the passage 
of legislation, such as the Keating bill, as a means of enabling the 
continuance of good law enforcement in this city. 

My interpretation of the Mallory decision is that it practically pre- 
cludes the interrogation of suspec ts prior to arraignment. I person- 
ally feel, however, that it is of the utmost importance that law-en- 
forcement officers have a reasonable time to inter rogate and investigate 
a person who has been arrested as a suspect in a crime prior to ar- 
raignment. An overwhelming majority of our serious crimes, par 
ticularly crimes of violence, have been solved through interrogation 
and investigation prior to arraignment. During my 27 years in the 
Police Department, I have known of hundreds of the most heinous 
crimes, such as murders, rapes, assaults, and robberies, and other 
major crimes, that would have remained unsolved and unpunished if 
the investigating officers had been restricted by the Mallory decision 
To take this reasonable time away, as the decision in the Mallory case 
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appears to do, would, in my opinion, cause a complete breakdown in 
law enforcement. 

First, I want to stress to this committee that the Police Department 
is interested in safeguarding all the rights of a person accused of a 
crime. We certainly do not condone nor do we attempt to obtain 
confessions by duress, the so-called ae degree, or promises of any 
kind. On the other hand, however, I do feel that the law-abiding 
public and innocent victims of crime must also be given due consid- 
eration. ‘The Police Department is not a private army operated on the 
whims of the Chief of Police, but a public service body, financed by 
the citizens, with a sworn duty to enforce the law and to protect the 
lives, property, and well-being of all law-abiding citizens. 

There are certain points I feel this committee should give consid- 
eration to in contemplating this problem : 

Our records will reflect that hundreds of innocent persons would 
have had to be charged with serious crimes under the Mallory de- 
cision. For instance, where a victim or other eyewitness has posi- 
tively identified a person as the perpetrator of a crime, such person, 
under the Mallory decision, would have been charged and arraigned 
immediately. However, under the present system, opportunity 1s 
given to inter rogate and investigate the subject which, in many cases, 
eventually leads to complete exoneration. Further, present methods 
leave such innocent person without a police record whereas, under 
the Mallory decision he would, of necessity acquire a police record. 
For example, in the Mallory case, itself, the two nephews of Mallory 
could very well have been arraigned and acquired a police record be- 
fore their innocence could have been proven. 

Because it will be practically a necessity to apprehend the crim- 
inal in the act of committing a crime or obtaining eyewitnesses to the 
commission of such crime to convict a man under the Mallory deci- 
sion, I feel that the professional criminal, who cunningly plans his 
crimes with the least possible chance of witnesses, will be the one to 
benefit the most by this decision. Yet these professional criminals 
are the very ones with whom law-enforcement officers are most 
concerned. 

3. What effect will the Mallory decision have on felons caught com- 
mitting one crime but are also guilty of many others? For instance, 
a housebreaker who has been apprehended while in a home would 
have to be arraigned immediately without interrogation as to other 
crimes he may have committed. However, under the present system 
of interrogation, prior to arraignment, many of these cases which 
would remain unsolved are cleared by the criminal reenacting the 
crime or revisiting those places entered and confronting the victims. 
Thousands of dollars in property are recovered in this manner. After 
arraignment, the subject, if held, is taken into custody by the United 
States marshal and the police lose custody immediately. 

4. I would like to cite another instance involving several defend- 
ants that presents a problem. In a particular murder case, about 2 
years ago, one subject was arrested in the early morning hours and 
through interrogation he implicated another subject several hours 
later on the same day. This further led to the third subject being 
arrested in the early afternoon. Therefore, approximately 10 hours 
was required to successfully conclude this investigation. The three 
men then reenacted the crime at the scene and were charged and 
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later convicted of murder. Under the Mallory decision, our inves- 
tigation would have ended after the first subject had been arraigned. 
Yet it was the close interrogation and investigation of the first sub- 
a that led to the other two. 

. What effect will the Mallory decision also have on those guilty 
eee now in custody and serving time? Will the courts be flooded 
with appeals and other crimin: uls released to prey on the good citizens 
of this community? In my opinion, the Mallory decision would cause 
a substantial rise in crime and a drastic reduction in the solution of 
major criminal cases. For many years, the percentage of criminal 
cases cleared by this Department has been second to no other police 
department in this country and it has consistently been twice the 
national average of clearance as published by the F ‘ederal Bureau of 
Investigation. If our Department is not permitted a reasonable time 
for the interrogation and investigation that is so necessary for good 
law enforcement, it will mean, in effect, that we would have to close 
the books on the majority of the major criminal cases at the time the 
crime is committed. 

In conclusion, I ask for the Police Department only that we be 
given this reasonable time to investigate each case and that the courts 
cons der each case on its own merits. 

Mr. Wituis. Thank you very much, Chief Murray. 

We decided to call you in order to be able to have the benefit of your 
long years of experience in the law-enforcement profession. 

Now, with respect to point 2 on page 3 of your statement, it brings 
out something very basic. 

You indicate there that the Mallory decision would have its greatest 
impact in connection with crimes perpetrated by professional 
criminals. 

Mr. Murray. That is correct. 

Mr. Wiuuis. Let me see if I follow you. You take the case of, not 
murder premeditated and planned, but the case of manslaughter 
which, of course, is punishable by penitentiary confinement and in the 

case of manslaughter where manslaughter means the taking of human 

life without premeditation but under immediate response to passion 
and anger, the result of an insult and then a fight ensues and a man 
loses his life—in that kind of a case you don’t have much trouble in 
apprehending the guilty, do you? 

Mr. Mvurray. No, sir. 

Mr. Wiis. And for the reason that it is not planned, it develops 
on the spur of the moment and you have witnesses. 

Mr Murray. That is right. 

Mr. Wituts. Do I understand that the Mallory decision would not 
cause too much trouble in these cases of fights, manslaughter, and so 
on in cases of hot blood or in the spur-of-the-moment type cases ? 

Mr. Murray. And where you have witnesses. 

Mr. Wituis. That is what I mean. The fact that they are not 
planned means they occur in the presence of whoever might be around, 
in a bar or in a home or on the street. 

Consequently, as I understand it, the Mallory case causes the most 
trouble in the most serious crimes, that is, the planned crimes, the 
crimes perpetrated by professional criminals. Is that your judgment / 

Mr. Murray. That is exactly what I mean, sir. 
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Mr. Witiis. You pointed out in your statement, as others have 
previously, that part of the investigative processes are to clear the 
innocent as well as to aid in the prosecution of the guilty. 

Mr. Murray. Yes. 

Mr. Wituts. Do you have any records to show that people, for some 
reason or another, to protect themselves, their honor, and so on, will 
use an alleged crime, let us say, to protect his marital status and things 
like that ? 

Mr. Murray. Yes, sir. 

Mr. Wits. Give us an illustration. 

Mr. Murray. I think Deputy Scott checked that and he found that 
in the past 10 years 1,000 cases of false reports of robbery had been 
made to the police where someone reported a robbery where he was 
handling someone else’s money or he may have lost his money gam- 
bling and had to do some accounting for it at home. 

There are many reasons that they will make false reports, and 
we have cases where men have been positively identified by witnesses 
as being the perpetrator of a crime, but upon investigation, running 
out his story, he was found to be entirely innocent, which I think 
would work a hardship on a great many innocent people if we had to 
take them right over and charge them and they would have a police 
record. 

They may be able to prove their innocence and they might do it in 
court later. 

Mr. Wituis. You might have a case where a man gets his paycheck 
on a Saturday afternoon and he gets a few beers or gambles and 
doesn’t bring the check home and, as an alibi to the Missus, he says 
he has been robbed. 

Mr. Murray. He has to make an accounting at home and he will 
report, in many cases, he has been robbed. 

I remember in 1 year that I had spent on the robbery squad, I 
found 125 persons made false reports of robbery in 1 year. 

Mr. Wituis. Y = filed charges against how many ? 

Mr. Murray. 125 persons. 

Mr. WIL.I1s. For making false reports ¢ 

Mr. Murray. That they had been robbed, when they had actually 
not been robbed. 

Mr. Wituis. You are familiar with the rule, are you not, that 
confession to be admissible must be voluntary ? 

Mr. Murray. I have handled many, many large criminal cases in 
the courts and, as you stated, when ¢ ongressman Keating was testi- 
fying, where a question is raised about a confession by the defendant 
or his attorney, the admissibility of the question is gone into very thor- 
oughly by the trial judge out of ‘the presence of the jury. 

I cannot recall a single case where the judge threw the confession 
out because it was involuntary. I don’t remember a case. 

Mr. Wiis. In your entire experience as a police officer? 

Mr. Murray. There may have been some, but I don’t recall them. 

Mr. Wiis. But cases that you handled yourself or that you super- 
vised, you can say that over these years when the judge had to consider 
whether or not, outside of the presence of the jury, that the jury 
should hear the confession, that in no instance do you recall that the 
judge ruled out the confession for the reason that it was involuntary ? 

Mr. Mcurray. No, sir; I donot know of a single case. 








36 SUPREME COURT DECISIONS 


Mr. Witu1s. That does not mean, does it, that in many, many cases 
where the judge rules a confession to be voluntary that the jury will 
find him guilty or will find him not guilty ? 

Mr. Murray. Y es, sir. 

Mr. Wiis. But, then, you are left in the dark as to the reasons 
why the jury ac quits him. 

Mr. Morray. That is correct. You never know why they acquit, 
and in some cases where you have a codefendant that will take the 
stand and testify favorably to the Government’s case, the jury may 
still come back and find not guilty. 

I have had cases like that. 

Mr. Wits. There has been submitted to us this morning a fac- 
simile copy of the confession in the Mallory case. 

I notice that the first two paragraphs read as follows: 

Mallory, you are being held in connection with the complaint of Mrs. 
and then they have the name of the person. 

* * * while in the basement of premises 1223 Twelfth Street NW., you did 
rape her. 

You are now requested to give a statement of any facts known to you in 
connection with this matter. However, you are first advised that you are not 
compelled to make a statement, are not promised any favor or consideration 
for making one and do so of your own free will. If necessary, the statement 
you make will be used for or against you in court at your trial. Having been 
so advised, do you wish to make a statement? 

The reply was: “I want to.” 

Mr. Murray. Yes, sir. 

Mr. Wiis. Now, tell us about the practice of your Department in 
connection with obt: aining a confession, whether this is the usual, 
the unusual, the normal, the extraordinary, or what ? 

Mr. Murray. Mr. Chairman, in my experience in major criminal] 
cases, there have been very few times that a man is going to come in 
and testify that he committed a crime that is going to send him to 
the penitentiary or maybe to the electric chair. 

He has to be shown that you have some evidence or that he was 
lying to you. In other words, you have to run out his story that he 
gives you. He may have an alibi and after you run his alibi out 
and find out that he has lied to you and confront him with it, very 
often they will tell you the story. 

I know of one case some years ago where a man had committed not 
one murder but several rape murders, and when he confessed, entirely 
voluntarily, he would want to talk to any police officer and tell him 
about the other cases. He said he wanted to get it off his chest. 

Of course, once they go to jail or get a lawyer, the lawyer is going 
to advise him not to implicate himself in a crime. I think any at- 
torney will tell a client not to implicate himself in a crime. 

Mr. Wiis. What I am coming now specifically to, this passage 
from the confession that I read, is that warning given to the accused 
or to the subject in every case / 

Mr. Murray. In every homicide, robbery; I would say every 
serious case it is; yes, sir, where a typewritten statement is taken. 

Mr. Cramer. When is the suspect, customarily in your procedure, 
advised as to his rights? 

Mr. Murray. When the ty pewritten statement is taken. 

Mr. Cramer. In the Mallory case, itself, he orally confessed ? 
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Mr. Murray. Yes. 

Mr. Cramer. And then he subsequently signed this written confes- 
sion ¢ 

Mr. Murray. That is right. 

Mr. Cramer. He was advised of his rights at the time prior to his 
signature on the statement ¢ 

Mr. Murray. At the very outset of the typewritten statement that 
was read to him, and then he said he did want to make a statement. 

Mr. Cramer. In other words, he was not advised as to the effect of 
his statement before his initial oral statement ? 

Mr. banana No. 

Mr. Cramer. Could you expl lin Why, as a matter of police practice, 
that is Sobel in that. fashion 

Mr. Murray. I think as we go out and pick up a man for rape or 
murder and if we tell him, in effect, that anything you tell me may be 
sufficient to put you in jail, I don’t think he is going to tell us very 
much, 

I think in the public interest that we do try to get the truth from 
him voluntarily. 

If as soon as we pick him up we say to him, “Don’t implicate your- 
self in this crime,” you are not going to have very many crimes that 
are cleared. 

Mr. Cramer. As a matter of fact, in the Mallory case, itself, there 
was nothing in the Supreme Court decision indicating there was 
coercion of any sort used. 

Mr. Murray. Oh, no. 

Mr. Cramer. To get either the initial voluntary oral statement or 
this written statement, other than the period of time involved? 

Mr. Murray. The sole issue in the decision, itself, I think they state 
that the man was fed and they don’t allege any abuse or mistreatment 
and there was none in that case or any case that I know of. 

Mr. Wuu1s. The fact that he was ex enkvind by the Coroner, and 
the Supreme Court read the examination of the Coroner, no emo- 
tional or physical coercion was evidenced. 

Mr. Murray. For our own protection and ~ the protection of the 
case, itself, the taking of a confession in any case that might result 
in a death penalty, such as ri ape or murder, we abwas have the Cor- 
oner or one of the Deputy Coroners come in anil examine the man, 
talk to him, to make sure that he cannot later say that he was abused 
or mistreated. 

Mr. Wituis. Oh, so you do have a third party interpose in a serious 
case of the type you have described ? 

Mr. Murray. Yes, sir. 

Mr. Wiruts. In the presence of a medical officer ? 

Mr. Murray. Yes, sir. 

Mr. Witiis. Who examines the person to find out whether he can 
later claim that there was third degree, coercion, or whatnot? 

Mr. Murray. Yes, sir. 

Mr. Wits. That is a pr actice 4 

Mr. Murray. Yes, sir; it is a practice in any case that may be a 
capital case. 

Also, I would like to point out for the benefit of this committee that 
in talking to, interrogating these subjects, suspects in cases, it is never 
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done behind locked doors. It is always in an open office. The news- 
paper people can come in there when we are talking to any subject. 
That has been a practice over the years. 

We don’t let them sit in and hear the statements, but they can go 
intothe room. We do that, too, to protect the case. 

Mr. Wits. In other words, they can look at the persons? 

Mr. Murray. That is right. No matter how important a case, no 
one is ever questioned behind locked doors. 

Mr. Wituis. Mr. Cramer? 

Mr. Cramer. Proceeding further on that, and referring specifically 
to the Mallory case circumstances, Mallory and his nephews were 
apprehended at 2:30. He was questioned then for about 30 or 45 
minutes after he was apprehended, at which time he denied his guilt. 

The reason I am bringing this out is to get your opinion as to 
whether, under these circumstances, this per iod of time was reasonable 
so far as police practice is concerned in that then in the afternoon they 
attempted to get a lie detector test which he agreed to? 

Mr. Murray. Yes. 

Mr. Cramer. It took them 2 hours to get someone to operate the lie 
detector, and they had to examine all 3 of them. It was about 8 o'clock 
when they examined Mallory, himself, from 8 o’clock to 9:30, and 
he volunteered willingly to take the lie detector test and willingly 
submitted to the interrogation. 

T re at 10 o'clock he gave his written statement. This was a period 
of 71% hours. 

Saw, under circumstances with other people being involved, lie 
detector tests, and so forth, in your experience is that length of time 
necessary ? 

Mr. Murray. Yes, sir: and I think that the officers working on the 
case did a very fine job in order to clear it up and have it ready for 
court in 714 hours. 

Now, as I said in my statement, each case would have to rest on 
its own merits. Some might be straightened out in an hour or 2 hours. 

The 1 case I mentioned where there were 3 subjects involved, it took 
10 hours before we arrested the third man. We did not know about it. 

Mr. Cramer. An effort to lay down a rule with regard to any specific 
period of time so far as police practice is concerned would be very 
detrimental to you? 

Mr. Murray. That is right. And, again, I want to stress that all 
we ask is a reasonable time that will stand the test of being reasonable 
before a court. 

Mr. Cramer. Under this decision, assume that you arrest three 
people who are suspects. Let us take a murder case. You arrest three 
people as suspects. Let us assume that they are the professional 
criminals that you have referred to in your statement. 

They immediately demand to be arraigned without any interroga- 
tion of any kind. You refuse to arraign them. 

Half an hour later, they again demand to be ar ‘aligned. They con- 
sistently refuse to sign a voluntary statement of any sort and refuse 
to cooperate in any way. 

You have an arraigning officer available. In your opinion, under 
the decision, what would the police officer be able to do under those 
circumstances ¢ 
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Mr. Murray. In the first place, I don’t think he would have too 
much to show probable cause and to have him held before arraign- 
ment. 

Mr. Cramer. That is an important point. In other words, you 
just cannot arraign someone on suspicion. 

Mr. Murray. To take someone and get the commissioner in because 
he has committed a crime—you have got to have something to hang 
your hat on. 

Mr. Cramer. You have got to have something to show a prima facie 
case. 

Mr. Murray. That is right. 

Mr. Cramer. And the mere fact that you had three occurrences 
would not rule it out immediately ? 

Mr. Murray. I don’t think it would hold anybody. 

Mr. Cramer. And that is one of your examples of why you think 
the decision benefits the professional criminal ¢ 

Mr. Murray. Yes, sir. 

Mr. Cramer. Who, of course, read and study these cases, do they 
not ¢ 

Mr. Mvurray. I think that the public doesn’t know that the profes- 
sional criminals study the court decisions as closely as attorneys study 
them. 

Mr. Wituts. In other words, this Mallory case is well known in the 
fraternity right now ? 

Mr. Murray. Oh, yes. It is being watched very closely and I have 
heard professional criminals over the years that would tell you about 
court decisions and sentences given by certain judges and who is 
tough and who is lenient. They follow the court decisions very 
closely. 

Mr. Cramer. What effect do you think this decision would have 
under your interpretation of it, with regard to evidence other than 
statements of the subject, such as physical evidence and what have you, 
the police had acquired prior to the confession or that. they acquired 
subsequent to the confession 4 

Mr. Murray. I don’t believe it would rule out any physical evi- 
dence that we had. I think it would if after we had held him any 
length of time and got physical evidence to corroborate a confession ; 
in fact, even now they throw the whole thing out, but I don’t think 
that it would affect physical evidence under that decision. 

Mr. Cramer. If, after an extended period of time, the subject made 
any statement, based upon which you were given a lead and acquired 
evidence, would it not put that evidence in jeopardy ? 

Mr. Mvurray. I think it would rule that evidence out. 

Mr. Cramer. Can you give an example of that to illustrate the 
point ¢ 

Mr. Murray. If we picked up a man in a murder case and we went 
ahead and got a confession from him and he told us that he had 
thrown a gun in the river and we went and recovered the gun, I think 
that would possibly be thrown out, along with the confession. 

Mr. Wiiuis. Even though the gun might, under scientific examina- 
tion, bear proof of—ballistic proof against the suspect / 

Mr. Murray. Yes, sir. 

Mr. Wiis. In other words, the gun, itself, could not be offered in 
evidence / 
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Mr. Murray. No, sir. 

Mr. Cramer. I think the record should be clear, although you allude 
to it in your statement, as to what jurisdiction the police have to 
continue their investigation after a suspect has been arraigned 4 

Mr. Murray. None. Immedi: itely upon arraignment, if the com- 
missioner or the judge holds a subject, either on bond or without bond, 
he is immediately turned over to the United States marshal and the 
police have no further custody. He cannot be remanded like in some 
States. A prisoner can be arraigned and the judge can remand him 
to the police for further investigation of the case. 

Mr. Cramer. In other words, this investigation which results m 
arraignment is cut off at the time of arraignment ? 

Mr. Murray. As far as any cooperation from the defendant is con- 
cerned ; it ends there. 

Mr. Cramer. Now, this one other question: In your long experience 
you made the statement that you knew of no case in which the judge, 
himself, ruled out evidence based upon coercion or these other grounds 
without referring it to the jury which, of course, means that it is not 
prima facie so far as the Court 1s concerned. 

Mr. Murray. It is not prima facie involuntary. 

Mr. Cramer. It seems to me to be a pretty clear indication of the 
fact that the police methods being used at least in this area are not 
of the type that the Supreme Court seemed to be apprehensive about 
in citing the brutality on the part of the police officers. 

Mr. Murray. No; we do not condone any practice of mistreatment 
or abuse of prisoners, and I am satisfied that we have none in our 
Department. 

Mr. Cramer. Thank you. 

Mr. Murray. Thank you. 

Mr. Moore. Chief Murray, in your statement I have underlined one 
word which you have used a considerable number of times in connec 
tion, or combination, or conjunction with the question of delay. That 
is the word “reasonable.” 

Mr. Murray. Yes, sir. 

Mr. Moore. I would say you have used it a half a dozen times or 
more today in your statement, and I think you have added to it orally. 

You were here when a member of this committee had questioned 
a former witness before the committee with respect to the use of the 
word “reasonable.” 

All that you are asking in any instance is a reasonable time for 
proper interrogation by the investigating officers; is that correct 7 

Mr. Murray. Yes, sir. 

Mr. Moore. So that I may get my thinking straight as to the man- 
ner in which you normally proceed ‘under a criminal ease, do you pick 
up individuals as suspects in a case first? Or, normally, is a com- 
plaint made to your Department that such an act has been committed 
and that under oath that individual says that Joe Smith committed 
the act ? 

Mr. Murray. We don’t have too many cases of that kind. Most 
of our cases in the major criminal cases are where we get a report that 
a person has been held up and robbed, a home has been broken into, 
a business place has been broken into or, like in this Mallory case, 
where this woman had been raped. 
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We entered the case when she called the police and our investigation 
had to start then. 

Mr. Moore. That is the point I want to m: ake. 

In the confession, you use the term that “you are being held im con- 
nection with the complaint of Mrs. Blank.” 

Under the type of law that I am familiar with, the term “com- 
plaint” is a written complaint to the law-enforcement officers. 

You are just talking about somebody calling you up on the tele- 
phone and saying this happened to me. 

Mr. Murray. ‘There were no written complaints here. The police 
officers responded on the call and, of course, made a report, her report, 
of what had happened. And the investigation of the case started. 

Mr. Moore. Well, now, another question comes to my mind that in 
eliciting this confession from Mallory, 1 notice the Supreme Court 
indicates that in the examination of him prior to obtaining this con- 
fession, he was advised that his brother had testified that he had 
committed this crime. 

Mr. Murray. Brother or nephew. 

Mr. Moore. That his brother said he was the assailant. I am read- 
ing from the Mallory case. 

At least, four officers questioned him and in the presence of these 
officers they told him that his brother had said he was the assailant. 

Mr. Murray. I would have to let Deputy Scott—I am not familiar 
with the particular question. He could tell you. I believe he was 
told that the nephew stated that he had committed the crime, or he 
thought he had committed the crime. It was my impression that the 
nephew said that he thought Mallory had commikted the crime. 

Now, of course, one of the things that led to Mallory was this light- 
colored felt hat that the assailant was wearing. 

Of course, he had a handkerchief over his face. 

When the nephews learned that the man the police were looking for 
was wearing a light felt hat, it was then that it centered on Mallory 
because he had a lioht-colored felt hat. 

For the committee’s benefit, 1 would like to mention about the 
polygr: aph or lie detector. 

Mr. Wiiuis. Yes; I would like that. 

Mr. Murray. It seems to be the impression of some of the public 
and some of the stories that we hear that the police can put a subject 
in and sit him down in a chair and clamp this apparatus on him and 
give him a lie detector test whether they want it or not. But, that is 
not true. 

The subject must not only be willing to take it, but he must cooperate 
in the test because if he doesn’t, the test is no good. He must be 
willing to take it and he must be willing to cooperate with the person 
giving the test. 

Mr. Wiis. You mean for the device to work scientifically, he must 
not struggle and so on? 

Mr. Murray. It would be worthless. It would prove nothing 
either way, and I might say that the polygraph machine has cleared 
many more people, suspects In a crime, than it has implicated guilty 
people. 

Mr. Moore. I have one other question, Mr. Chairman. 

Mr. Wiis. Mr. Moore. 
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Mr. Moore. This other point I want to talk to you about, Chief 
Murray, is on page 3. The gentleman from Florida, Mr. Cramer, 
alluded to this. You had indicated that after arraignment the sub- 
ject is held and taken into custody of the United States marshal and 
the police lose custody immediately. 

But that does not preclude the Police Department from continuing 
their investigation of the case in any way ? 

Mr. Murray. Oh, no. 

Mr. Moore. Then, you continue to interrogate this man / 

Mr. Murray. Well, not unless he wants to receive them in the jail. 
We cannot go over there and talk to him if he doesn’t want us to or if 
his attorney advises him not to. 

Mr. Moore. Would it not be true, also, with respect to any interroga- 
tion prior to the arraignment ? 

Mr. Murray. It would be true if his attorney advised him not to 
talk to us. 

Mr. Moore. Or for his own personal desires not to talk to you / 

Mr. Murray. Yes. 

Mr. Moore. Are you saying that a great number of your voluntary 
confessions, and we assume that they are all voluntary, and confes- 
sions obtained prior to arraignment and very few, if any, of your cases 
have been cracked by after-arraignment confessions / 

Mr. Murray. I would say that was true; yes, sir. 

Mr. Moore. For it to be true, when you make that statement, that 
is the reason the Mallory case is of such great importance / 

Mr. Murray. Yes, sir. 

Mr. Moore. For you to state otherwise, the Mallory decision would 
not affect it ? 

Mr. Murray. I would like to state again I think that if the Mal- 
lory decision stands, it will result in complete breakdown in law en- 
forcement in the District of Columbia. 

I sincerely believe that most of your serious crimes will go unsolved 
and unpunished. 

Mr. Moore. I have no further questions, Mr. Chairman. 

Mr. Cramer. What effect do you think the decision will have on the 
attitude of police officers with respect to even voluntary confessions 4 
Will they be hesitant even to accept voluntary confessions? 

Mr. Morray. I think the police officers are now so confused, on 
some of the other decisions—the Mallory and other decisions—that 
they do not know which way to turn. 

This Mallory decision is not the only one that has restricted the 
police. We have many, many other cases of heinous crimes where 
they have been turned out for some sechade al reason after conviction 
by the lower court. 

I think—I would like to change that—I am sure that we have a 
very fine group of district court judges who are well able to protect 
and safeguard the rights of any defendant and I would rest my case 
with those judges. 

Most of them are experienced in the law and have long years of 
experience on the bench and do safeguard the rights of anybody that 
appears as a defendant in their court. 

Mr. Cramer. Your statement about a complete breakdown of law, 
is that based upon the fact that professional criminals will know 
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how to take advantage of it and demand immediate arraignment, as 
one example / 


Mr. Murray. That is right. 

Mr. Cramer. Then, you weed out the innocent people and within 
a period of time you have your probable cause case for arraignment 
and that is the sort of thing that will cause the breakdown. 

Mr. Murray. Yes, sir. I would say that an overwhelming ma- 
jority of these major crime cases, and maybe as much as 90 percent, 
are solved after the subject has been brought in and questioned. 

There are not too many of your major criminal cases where an 
on-the-spot arrest is made or where the victim knows or can identify 
or does identify, and even under those circumstances, if we know who 
a man is who has committed a crime, we dare not question him 
under this decision. We cannot find out from him whether he is inno- 
cent or guilty. 

Mr. Cramer. I am interested in this 90-percent figure. Ninety per- 
cent of your cases, you are stating as an estimate, require some de- 
gree of investigation before you can book them or have them 
arraigned ¢ 

Mr. Murray. Yes, sir; and I would like Deputy Scott to talk about 
that when he testifies. I haven’t discussed that particular figure with 
him, but I would like to get his opinion on that, too. 

Mr. Cramer. Of that 90 percent, which, of course, is a tremendous 
percentage, what portion of that to your knowledge might be affected 
by a flat 714-hour rule, if that were adopted / 

Mr. Murray. Just like in that statement I mentioned, 10 hours. 

We have been restricted by court decisions for some time, and every 
police official and police officer is very much aware that he must. get 
the prisoner before a United States commissioner or the court at the 
earliest possible moment; but there is no use taking him in until you 
have a prima facie case. If you have a man in ¢ ustody, you know he 
has committed a crime, and until you have something you can lay 
before—— 

Mr. Cramer. I appreciate that. 

Mr. Murray. I would say under the circumstances and the system 
we have been working under for the past few years that none of them 
are ae beyond 1 day. In other words, they are taken to the station. 
If a man is arrested early this morning, we take him to a commis- 
sioner or the court some time during the d ay. 

We are not going to take the risk of holding him over until tomor- 
row because then we might lose the case. 

Mr. Cramer. What percentage of this 90 percent of the cases do you 
think, under the rule laid down in the Mallory case, would be jeop- 
ardized in the procedure you use of the 90 percent requiring some type 
of investigation / 

Mr. Murr,ay. I would not say except the vast majority of the cases 
that 90 percent would require as much time. 

Mr. Cramer. Would require what / 

Mr. Murray. As much time as in the Mallory case. 

Mr. Fotry. Chief Murray, I am inclined to agree with you, based 
on my prosecuting experience, that 90 percent is a fair figure. 

You also have the problem of procuring sufficient evidence upon 
which to conduct a trial. 
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Mr. Murray. Yes, sir. 

Mr. Fotey. Even that 10 percent above the 90 percent may still need 
interrogation / 

Mr. Murray. Yes, sir. 

Mr. Forry. Because, even if he gives you a full confession, you 
would need to corroborate that confession. 

Mr. Murray. I think confession alone would not go too far in 
court. You have got to have corroboration. 

Mr. Fotry. Such as recovery of property and possible admissions 
to third parties, and the like. 

Mr. Murray. Yes. 

Mr. Forry. So that, it is absolutely necessary in every case under 
proper police procedure to interrogate / 

Mr. Murray. Yes, sir. 

Mr. Foiry. That is all. 

Mr. Wits. Thank you very much, Chief Murray. We will be 
pleased to hear from Deputy Chief Edgar FE. Scott, Chief of De 
tectives. 

Do you have a statement you would care to make ? 

Mr. Scorr. I have made some notes and have worked with Chief 
Murray and Mr. Gasch quite a bit. 

Mr. Wiis. Suppose you talk on and give us the best of your 
information and we might ask some questions later on. 


STATEMENT OF EDGAR E. SCOTT, DEPUTY CHIEF OF POLICE, CHIEF 
OF DETECTIVES 


Mr. Scorr. Mr. Chairman and members, I have been working with 
Mr. Gasch and with Chief Murray on this. 

Mr. WiILhts. Will you please clescribe youl experience as an enforce- 
iment officer, for the record ¢ 

Mr. Scorr. I have ve in the Police De partment for 26 years and 
} have been 23 years of that investigating crime. 

I would say that we sertetaly stress all the time the fact to our 
inen that these prisoners must be handled in a proper manner, that 
the confessions must be voluntary, and that is stressed to them all 
the time at the Academy and from day to day. 

There is one point there that I would say they do certainly have the 
protec tion now against any involuntary confessions. 

They have it and I would add what you said about the trial judge. 
They have it there because he hears any claim of involuntary con- 
fession and he hears that out of the presence of the jury and decides 
whether or not there has been any merit to his claim before that ever 
goes to a jury. 

There was one point there where you said that the judge would rule. 
Now, he does not rule because he lets the jury decide the whole thing 
if it is to go to the jury, whether or not it was or was not involuntary. 

Mr. Wituts. I should have said this: A judge can rule it out but 
he leaves it up to the jury. 

Mr. Scorr. Yes; but if it goes, it is up to the jury. 

If we work under the Mallory ruling, there will be thousands of 
guilty persons that would be freed. During my 26 years, I can think 
of, well, I can think of at least thousands of cases where this would 
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have been a fact, that we never would have been able to prosecute or 
arraign these people. You never would have been able to get the 
evidence and convict them under the Mallor y ruling. 

If that is so, then you can see what. it will mean in the future be- 
cause there will be thousands of them in the future, if it stood long 
enough, that you could not prosecute under the Mallory ruling. 

In many cases where there has been probable cause for arrest, in- 
vestigation and interrogation determines the subject to be innocent. 

You have been over that and I would stress that because there are 
many, many of those where the investigation and interrogation does 
show that he is innocent and they are released without the stigma 
of a charge against their record. 

In the M: allory case, of course, you have been over this very much, 
but I think we should stress that until such time as he did confess 
that. you should not arraign the man because you don’t know whether 
he is innocent or guilty. We don’t want to arraign anybody that is 
innocent. If we did, we would have arraigned all three and it would 
not have been in the public interest to stop him from talking once he 
started. We cannot see how that would be, when a person has already 
started to make a voluntary confession, to stop him. We havea duty 
to the public and we don’t think it would be to the public interest to 
stop a person from confessing to a crime voluntarily, purely volun- 
tarily. 

There have been many other restrictions and rules with respect to 
search and se ‘izure, probable cause for arrest, sanity cases here in the 
District. Without going into that too much, they have restricted 
us a lot. 

The Jencks case is being used to force the officers to show their notes 
to the defense. We don’t want to hide the truth. There is nothing 
we are worried about until it comes down to divulging the sources of 
information which they may desire. It could result in the death, 
serious bodily harm, or much mental concern to the person that gives 
you the information, and that could be anybody if you have to divulge 
all that information. Citizens will be : afr: aid to furnish information 
to law-enforcement officers. The records of the Department have 
consistently shown a percentage of clearance that is high, as the Chief 
has said, which will not be so under this. 

The application of the Mallory rule would prevent the clearance of 
a majority of the planned crimes and serious crimes and those com- 
mitted by professionals. 

I wish to emphasize that a little bit more because I think what the 

Chief meant on the 90 percent was that 90 percent of nn types of 
crimes by professionals are planned crimes and could not. be cleared. 

There’s another type of crime that would bring the overall clearance 
to a better figure, and I would say it would still be a m: jority of the 
crimes that could not be cleared, but of the ones committed which are 
planned by professionals and that had planned them ahead of time, I 
think the figure of 90 percent is all right. 

Mr. Wituis. Why would the decision have a greater impact on the 
planned crimes as compared to the others? What do you mean by 
that, for the record ? 

Mr. Scorr. I mean that he plans to commit this crime so that there 
will be no witnesses and so that there will be no evidence and so that 
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the only way you will find out is to get it probably by interrogation 
or finding other evidence of some kind where people are suspicious of 
him, finding that out later on. 

But he hopes that there won’t be any kind of evidence, and that is 
the kind we are speaking about. 

Mr. Wiis. What about the unplanned crime?) What do you mean 
by that ¢ 

Mr. Scorr. I mean, by “unplanned crime,” someone as you described 
here. 

Mr. Wits. In the heat of passion ? 

Mr. Scorr. And also some of these addicts go out stealing at ran- 
dom and they are not very careful because they are so intent on getting 
something to buy narcotics with that they are careless and they go 
right on stealing a number of things and they know they are bound to 
be caught, and they come into the other category. There are many of 
those crimes. 

Now, take children. They don’t do too much planned crime and 
they don’t do too much planning to keep from being caught. They 
planned to get some money to spend, youngsters of some kind. 

Mr. Wits. They don’t plan to cover up their tracks ? 

Mr. Scorr. That is right. 

Mr. Cramer. As to that figure that Chief Scott indicated, that 
about 90 percent of the cases require investigation, and fairly lengthy 
investigation, and a majority of the 90 percent would require invest 
gation within the lengthy period of time ruled out in the Mallory case, 
what you are saying is that of the planned crimes, planned by the 
professional criminal, 90 percent would probably go free as a result 
of their knowledge of the Mallory case and their unwillingness to 
cooperate. 

Mr. Scorr. Under the application of the Mallory case; yes, sir. 

When you put them all together, I still feel that there would be a 
majority. 

Mr. Cramer. That is consistent with his statement. 

Mr. Scorr. This encourages your criminal to see that there are no 
eyewitnesses. Now, how far shall they go? 

We had one that was almost successful in seeing to it that there 
were no eyewitnesses. They tied up two people and shot them through 
the head. 

He had no eyewitnesses, and we were fortunate enough to have 
some other evidence that connected him with the case later on. 

But it will encourage them to do that, erase the witnesses, kill them. 

It will cause them to assault a victim. 

While we are on that point, we had an 8-year old girl a little while 
ago, about 3 months ago, and there are a number of men working on 
it now. The person planned this crime. He prepared for this crime. 

He took her clothes off and raped her and stabbed her a number of 
times, and then he threw her out into a briar patch. He made sure 
that no one saw anything. We have been working on that for 3 
months now. 

Under the Mallory case, I don’t know where they would start to 
investigate this case. 

Now, in the cases of yoke robberies, and we have had many of 
these. 

Mr. Wituis. What is a yoke robbery ? 
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Mr. Scorr. Where they come up from behind and knock the per- 
son to the ground and oftentimes kick him in the face. 

We had one who did that about 15 times and kicked one man’s eye- 
ball out. He would leave no witnesses to identify him. 

This will encourage everyone to do their robbery in the same way, 
and there are more of them than you think. It will cause them to 
hide behind a mask and hide their identity and disguise themselves. 

This almost gives people permission to go out and plan their crime 
properly so that they cannot be detected. It almost tells them to go 
ahead and do it, providing you don’t allow yourself to be seen, and 
if you do make a confession later on before they are arraigned that 
it would not be admissible against you. 

The only cases that can ‘be solved under this are the ones where 
they are caught in the act or where there are witnesses. 

Now, in housebreaking, they are caught in one case, and this is 
very important, sir; he will be arraigned right away. He cannot be 
questioned about the other 96 cases, and most of them continue on. A 
professional housebreaker continues on once he starts to get money, 
and he is living that way. He does 100 cases. Some of them are m 
Washington and some in States clean across the country. It will af- 
fect every State in the Union, just by the people arrested here alone. 
There will be thousands of people who will be affected by this de- 
cision, and that is a conservative estimate. 

Now, getting back to the one in Washington. You arraign him 

right away and he is advised to tell you nothing any more, and we 
owe it to these people to try to get their property bac ‘kK and clear their 
cases, and some are in Virginia and Maryland and some in Penn- 
sylvania and New York, and you can’t clear those other cases up 
under this ruling. 

When you have got one like that, he will usually cooperate when 

he is caught redhanded and he wants to and he will tell you, too. He 
will say that he can take you there or show you all these places. He 
can’t remember all the addresses but he will show you where he dis- 
posed of the property if you will give him time, and he will go with 
you tomorrow morning and will be glad to do it. These members 
of the publice—and they can be anybody—cannot expect their crimes 
to be solved or their property to be recovered. 

Now, where there are multiple defendants, when one is arrested, 
he wants to confront the others because he wants them to share their 
part of the blame. He must be arraigned without delay. He won’t 
cooperate after arraignment and any number of codefendants are 
saved from detection or prosecution. That is, you will allow them 
to commit a murder, rape, robbery, burglary, safecracking, and we 
have many of our cases where they worked out that way. 

I call your attention to the case of the 10 saboteurs. When they 
were arrested, one was caught and then another one was caught, and 
then each one helped bring in another one. Eventually, they had 
them all. But, the other nine had the machinery to destroy this 
whole country. The same would be true if they were assassins, the 
ones that shot up the Congress and the ones that shot up the White 
Flouse. It could be the same thing. 

The State law gives a reasonable time to investigate and, as I said, 
[ think this will affect the States quite a bit in several ways. But, 
for the time being, before they start using this law in the courts, it is 
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going to encourage the criminals to come to Washington. It will 
encourage them to come to W: ashington to commit their crimes. If 
a remedy is not found, that is what is going to happen. A substan- 
tial rise in crime is going to happen here now and later on across the 
country. 

Criminals cz aught here have often committed other crimes in other 
States. As I said a minute ago, these could not be cleared. 

If you will bear with me, 1 have several other points that I think 
you would want to know about. 

Mr. Wuuus. It is perfectly all right. 

Mr. Scorr. As I said a while ago, the Chief and I have seen thous- 
ands of people convicted that could not be convicted under the Mal- 
lory case, and I mentioned one and I won’t identify him by name, but 
he killed women in New York and Washington. He raped them 
and went around and appeared like he wanted to rent a room. He 
raped both colored and white and killed four women. 

He left no evidence. He covered up his tracks very well in most 
of these cases, but he finally made a mistake. He gave a watch away 
in New York that came oil a woman that was raped and murdered 
and robbed in New York. He gave it to a friend and she pawned 
it. He did not think she would do such a thing. But, she said where 
she got it and they came down from New York and we got the man. 

Now, under the M: illory case, would never have been able to clear 
up the 3 murders and 3 rapes in Washington, D.C. That is just one 
man. There are many others 

The cathedral murder, for instance, and 1 can name them for a 
long time. 

Mr. Cramer. This man was still at large while you were conducting 
this investigation and discovered this mistake that led you to him ¢ 

Mr. Scorr. He was at large, and under the Mallory case he would 
have had to be arraigned on the first charge and he would not have 
told about the others. 1 am speaking of a series of murder and rape 
cases. 

Mr. Fotey. You might have a man caught in an attempted rape. 
Under the Mallory case, you must immediately arraign him, but be- 
cause of suspicious circumstances, you suspect him of 3 or 4 other 
rapes, but because of the Mallory case, you can only convict him for 
attempted rape whereas he may have committed 8 or 4 others. 

Mr. Scorr. That is exactly the position. 

I consider it next in importance probably to communism, the ques 
tion of importance in this whole country. This rule encourages the 
criminal. It releases him and makes him think he ean do it again 
and he goes and tries other crimes and gets caught in the act. 

It could do harm to the criminal, himself. 

I think we have been over the innocent party part. But, the reason 
for the innocent person being likely to be arrested is that people make 
false reports and shakedowns, blackmailers, sympathy reports. 

We had one girl that made a sympathy report to try to keep her 
parents from being mad about her being in an accident. 

She was in the hospital and ran out to them so they would not get 
after her for being in the accident, and she said that the doctor had 
assaulted her. 

It took us over into the next day, and she had a very, very strong 
story, very favorable, and hard to disbelieve. 
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Her parents were right there. We worked right over into the next 
day before we got her to admit that that was a false report. 

Mr. Cramer. When you are involved with children to begin with 
who have young imaginations sometimes fired up under this type of 
situation, such as fondling charges and so forth, isn’t that an area in 
which this decision could “render a great disservice to many innocent 
people, because isn’t it true that most of those instances require a very 
exhaustive investigat ion ? 

Mr. Scorr. That is true. That is one of the main places where the 
false reports are made. I had that in the report that the Chief had 
in his hands. I meant for you to have those copies. 

It shows that we had 1,000 cases of robbery which were reported 
which were false reports. 

There were also many of them in the sex squad. 

Mr. Cramer. I would like the Chief to make that a part of the 
record. 

Mr. Scorr. I meant it to be. 

Mr. Wixus. It will be made a part of the record at this point. 

(Memorandum on cases closed, false or unfounded, are as follows :) 

GOVERNMENT OF THE DISTRICT OF COLUMBIA, 
METROPOLITAN POLICE DEPARTMENT, 
July 24, 1957. 


MEMORANDUM TO EnGar EF. Scorr, Deputy CHIEF OF PoLIce, CHIEF OF DETECTIVES 





Cases closed, | Cases closed, 
false or false or 

Fiscal year: unfounded | Fiscal year—Continued unfounded 
1956-57 aids 66 | 1950-51___- spicinilgsiaietg shige eee 
1955-56 Zi SO 1OSS-O0. 2 5s tis thw 142 
1954—h5 4 | 1948—49____ adeetnenbiabaaaicipicianelanl 127 
1953-54 4 i bi. 111 | NE AA i cian hninnain Y scctlinbinai a 121 

1952-53 112 | — 
1951—52_ 112 | ME gas ce Dee pean ciate 


Respectfully submitted. 

GEORGE H. Rosson, 
Captain Commanding, Robbery Squad. 

Mr. Cramer. That is another illustration of where that reasonable 
period of investigation and interrogation is essential to protect the 
interests of not only society but innocent people as well. 

Mr. Scorr. Yes, sir, and someone is implicated by name especially 
in the sex cases and in some robberies. 

In a robbery case we had one that stole money in a gas station. The 
man who did the complaining went up and described a car at that 
station. We were searching for that car and found it. He even 
identified the fellow and we charged him with robbery. 

We got to thinking more about the fine points of the thing and won- 
dering about it. We came back and put him on the same machine 
and got the truth and charged him with grand larceny and released 
the other man. 

We did not break the case soon enough to save the man, but some- 
times we can break it soon enough to save a man from being charged. 

There is a crime happening in this country every 15 sec onds of the 
type we are speaking of that costs billions of dollars to the country. 
[t costs $14 for every 1 spent for the churches, and I am getting this 
information from Mr. Hoover’s figures, and twice as much, almost, 
as we spent for schools, but those are the things that it means to the 
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country and especially to Washington, D. C., but I say it means it to 
the whole country. 

The law violators cannot be rehabilitated by hiding the truth, en- 
couraging them to hide the truth. I think we are very interested 
in rehabilitating law violators. 

It takes confession, repentance, and desire to be rehabilitated, plus 
the help of society. You encourage them to think that they can get 
away with these crimes and to cover up the truth and that is not the 
way to rehabilitate criminals. 

I don’t mind giving a few personal opinions because I have nothing 
personal at stake in this thing. I have got 26 years in the Department 
and I won’t be here too much longer, but I am speaking for the good 
of everybody, the public interest, the c ountry, the Police Department 
when I am not here. 

The releasing of many guilty persons could cause some members of 
the public to consider other means. There are some that do it anyway 
and I am not for that. Iam against it. But it will cause some ex- 
tremists in instances when you ‘Telease too many guilty criminals in 
their neighborhood and they get thinking of the “old vigilante days. 
It would not be in the public interest to try to establish this definite 
time, and I emphasize that. Reasonable time in one case is not rea- 
sonable in another. And of course finally—excuse me one moment 
I want to emphasize what you said about corroborating confessions. 

It has always been our desire to take time to ¢ -orroborate these con- 
fessions. We have had so many hoax confessions and there are many 
of those. 

Mr. Wits. You don’t stop your investigation when you get a con 
fession ¢ 

Mr. Scorr. Confession alone, you can still lose your case. Con- 
fession alone is not enough to convict. 

So finally I would say that I certainly agree with and I appreciate 
what this committee has done, and I agree with the Keating bill and 
the other similar bills. I think there should be something similar to 
it and if you don’t have it there will be chaos and eventually you will 
have to do it and if you don’t do it now there will be more criminals 
going out and the public is not going to stand for that too long, I 
don’t think. They are going to have to have some protection and they 
are going to count on something being done and if it is not done now 
it will be done eventually anyhow because it is going to mean too 
many unsolved crimes. 

Mr. Winuis. Thank you very much. The wealth of your experience 
is invaluable to this committee. 

I want to go back to the first minute or two of your testimony 
which I understand ¢ governs everything else you had said, namely, 
that you know that a confession to be admissable must be volunt: ary 
and when you talk about the necessary police investigative techniques, 
that is necessary for a reasonable time and that is alw: ays subject to 
the condition that the confession must be voluntary. 

Mr. Scorr. Oh, absolutely. We stress that all the time to the men 
and we see that that is true and the chief said that the offices are open. 

Mr. Wiiuis. Mr. Cramer? 

Mr. Cramer. I presume that you have contact with other juris- 
dictions. 

Mr. Scorr. Many times, sir; practically almost every day. 
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Mr. Cramer. Do you believe that the testimony you have given is 
typical of the problem confronting the police and law-enforcement 
officers throughout the country / 

Mr. Scorr. Yes, I am positive of it, but we have had some rulings 
in the District of Columbia that are much more lenient than some of 
those which they have had in other States, but those problems will 
be typical, yes, sir. 

Mr. Cramer. What is so interesting to me is the possible effect 
of this decision on State law-enforcement officers, particularly in 
light of the possibility of its being construed at some future time to 
be a due process question applying to State law-enforcement officials 
directly. 

So far as the present holdings are concerned, I believe there was one 
case in which State police officers were involved where the State police 
officers turned over the suspect to the Federal authorities in Wash- 
ington. The Supreme Court in that instance indicated that the action 
of the State officers in holding the person for an unreasonable period 
of time would bring those actions under the Federal statute and the 
rulings thereunder—as to admissibility. 

Do you think that will raise any ‘problem with respect to State 
activity in collaborating with the District ¢ 

Mr. Scorr. Yes, | am afraid it will. The trend is that way. 

I don’t say we have had that too much in any case that I can recall 
at the moment. But it is along that line. We have had cases where 
a’ man was doimg time, in a prison across the countr Vv. 

He is doing time on one count for about 4 years. We had a war- 
rant against him and other States had warrants against him. Then 
we tried him and convicted him and the ruling was that he did not 
have a speedy trial, although the reason for that was that he himself 

caused it by being in another jurisdiction doing 4 years. So now | 
think under that ruling we will have—I think the United States 
attorney will certainly have the duty of this, to see that the person, 
that there is a writ issued so that he can be brought back here and 
tried and go to that expense so that he can have a speedy trial even 
though he is at blame for being in another jurisdiction and doing 
time. 

Mr. Cramer. I| appreciate that. ‘ 

Mr. Scorr. I am bringing up these things that might be of interest 
to you although it doesn’t apply exactly to the Mallor y case. 

Mr. Cramer. The case I was interested in was the Anderson case 
which is 318th United States Reports, page 350. I will read the fol- 
lowing analysis of that case: 

The prisoner in the Anderson case had been arrested and held by State offi- 
cers rather than Federal officers. Their detention was conceded to be in viola- 
tion of a Tennessee statute providing that no person could be committed to 
prison until he had been examined before a magistrate. The Court held that 
the fact that action by State rather than Federal officials was involved was 
not decisive because the Federal officials had a “working arrangement” with 
the State officials, so that “the fact that the Federal officers themselves were 
not formally guilty of illegal conduct does not affect the admissibility of the 
evidence which they secured improperly through collaboration with State 
Officers” * * *, 

Mr. Scorr. That makes it look like we will have to work with that. 


It will apply. 
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Mr. Cramer. The point I am interested in is that there is a realm 
of circumstances where the States can be brought into this Mallory 
situation if they construe it to be a due-process situation. 

Mr. Scorr. One other point is that which is of great importance 
to our department and that is the great pressure that we alre: ady had 
before the Mallory ruling which causes our men to have to work 
through the night in the interest of the public try ing to get evidence 
that would be admissible. Now that probably won't be admissible, 
but when the pressure is on these men, it injures their health because 
there are more of them than you may think, many men work nights 
trying to get these cases prepared. 

You are going to have trouble getting police officers. I am going 
to be here as long as I can, but you will have trouble getting officers 
coming in with this great pressure put on the police officers who have 
been trained at the public expense to do this job and now they will 
be relegated to the same job as a uniformed officer because if you do 
not catch them in the act or locate eyewitnesses you don’t have any 
case so you might as well put us all in uniform. 

Mr. Cramer. No more questions. 

Mr. Wiuuts. Just one more question. Under the law, of course, 
there must be probable cause before arrest. Do you think that the 
Mallory decision makes it more difficult to get probable cause? 

Mr. Scorr. It certainly does because the minute you have anything 
at all to arraign on—in fact the Court said he should be arraigned 
when they took him to the room. I don’t know on what he could 
have been arraigned. 

Mr. Wiiuts. You had no probable cause / 

Mr. Scorr. We had no probable cause. 

Mr. Wiu1is. This leads me to this question. If you would literally 
comply with the Mallory decision, wouldn't there be danger of charges 
of unlawful detention or false arrest / 

Mr. Scorr. I think there would be that danger. 

Mr. Cramer. Aren’t you in a dilemma in trying to satisfy the 
theory of probable cause and hindered in that by the Mallory de- 
cision? Wouldn’t you wake up to find yourself in trouble at the 
other end of the route because of possible unlawful detention and un 
lawful arrest im trying literally to comply with the Mallory de- 
cision ¢ 

Mr. Scorr. I think you would, certainly, and you would be con- 
fronted with suits no doubt, but I hope that we will be able to beat 
all of those on the ground that we are in good faith. We are going 
to be in good faith. 

Mr. Cramer. I don’t think any member of this committe wants to 
overemphasize the impact of this decision, but it is our duty to ex- 
plore the possibilities and it is an honest feeling on your part, as I 
understand it, that an honest, literal attempt to comply with the Mal- 
lory decision may in certain instances not only thwart the filing of 
charges on probable cause, but may lead to charges of unreasonable, 
or of unlawful detention and false arrest on the part of the police. 

Mr. Scorr. And civil suits. 
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Mr. Cramer. And there would be a greater reluctance on the part 
of an arresting officer in arraigning since the Mallory decision be- 
cause more cases will probably be dismissed. 

Mr. Scorr. Yes, that is true. 

Mr. Wiuuis. Thank you so much, Chief Scott. 

The hearing will recess subject to the call of the Chair. 

(Thereupon, at 12:07 p. m., the hearing was recessed, subject to 
the call of the Chair.) 
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Unitep Srates Houser or REPRESENTATIVES, 
SpeciaL SuscoMMITTEE To Stupy Supreme Courr Decisions, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:15 a. m. in 
room 327 of the Old House Office Building, Hon. Edwin E, Willis, 
chairman of the subcommittee, presiding. 

Present: Representatives Edwin E. Willis (chairman of the sub- 
committee), Byron G. Rogers, Earl Chudoff, William C. Cramer and 
Arch A. Moore, Jr. 

Also present: William R. Foley, general counsel, and E. Willoughby 
Middleton, Jr., associate counsel. 


PROCEEDINGS 


Mr. Wiis. The subcommittee will please come to order. We 
resume the work of the special subcommittee created to study questions 
raised by recent Supreme Court decisions. Thus far, our hearings 
have centered around the decision of the Supreme Court in the Mallor Vv 

case, which was a case involving the crime of rape in the District of 
Columbia. 

The first witness we have this morning is Mr. Melvin H. Leach, 
Acting Chief of the United States Park Police. Chief, we will be 
very h: appy to hear from you. Do you have a prepared statement ? 

Mr. Leacn. Yes, I have. 

Mr. Wituts. Do you want to read it or paraphrase it ? 

Mr. Leacn. If I may read it, please. 


STATEMENT OF MELVIN H. LEACH, ACTING CHIEF OF UNITED 
STATES PARK POLICE 


Mr. Leacn. Mr. Chairman, members of the subcommittee, this is 
a new experience for me and I am liable to have a few butterflies, so 
[ will do the best I can. 

Mr. Wiuu1s. Feel perfectly at home. The thing this committee is 
after is to get from you your impression of this decision and the 
problem that. it has created and is creating in your particular agency. 

Mr. Leacn. Thank you, sir. 

I am Melvin H. Leach, presently serving as Acting Chief, United 
States Park Police, a protective branch of the United States Depart- 
ment of the Interior. I have been a member of this force for approxi- 
mately 29 years; 13 years of which were served in general patrol 
duties and the remaining 16 years in a supervisory capacity. 
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The United States Park Police are charged with the primary pro- 
tective responsibility in the Federal areas “within the confines of the 
District of Columbia and in outlying areas in the nearby States of 
Maryland and Virginia coming under control of National Capital 
Parks. 

Our grave concern in this matter deals with the restraint ultimately 
placed on police officers; more especially so those employed by the 
United States sworn to protect the good order of government, by 
the Mallory decision. We wish to go on record as being against the 
Mallory decision and strongly in favor of passage of such legislation 
as the Keating bill, H. R. 8600, as a means of stabilizing and ‘further- 
ing the continuity of good law enforcement in the United States. 

The understanding ‘I have of the M: ullory decision is that it makes 
almost impossible the interrogation and investigation of suspects be- 
fore they can be arraigned for an alleged offense. Iam of the opinion 
that a reasonable and just amount of time must be allotted to law 
enforcement officers in the pursuit of an investigation of a person 
charged with an offense before they are arraigned. 

It has been proven that a vast amount of more serious crimes, par- 
ticularly so crimes of passion and violence, have been justly concluded 
through extensive interrogation and investigative efforts prior to 
arraignment, of the ace used. 

My tenure with the United States Park Police has acquainted 
me with numerous crimes that would otherwise have remained on our 
files as unsolved and consequently unpunished, if mvestigative per- 
sonnel had otherwise not had the opportunity to investigate, and had 
they been straddled with the Mallory decision. It must be remem- 
bered that an investigation helps to prove, In many cases, Innocence 
as well as it does guilt. 

Let me point out to you, gentlemen, that a police force is governed 
by rules and regulations that makes it mandatory that the guilty as 
well as the innocent be afforded safeguards and that their rights be 
recognized. 

We of the United States Park Police do not encourage a harsh ap- 
proach to law enforcement under any circumstances, but we do re- 
quire and stress the values and importance of a firm. yet positive 
approach to police duties. 

Our reputation as a force in this respect is really outstanding. This 
force has never condoned the abuse of an individual’s rights, and in 
the many years of my service I have no knowledge of any incident 
where third degre methods were employed. We do not resort to 
criminal tactics ourselves to elicit a confession of guilt or to prove 
innocence, nor do we offer any awards for information revealed. 

We do feel, however, that the law-abiding public and the innocent 
victims of crimes must also be considered in every decision. We 
bear foremost in our minds that we are a public service unit dedicated 
to the preservation of life, liberty, and the pursuit. of hi appiness and 
public benefit, as guaranteed by the Constitution of the United States 
of America. 

This committee should give all due consideration to and acquaint 
themselves with certain elements in scrutinizing this enigma. 

_ e, under the Mallory decision, many innocent persons would have 
to be charged with serious crimes that would practically ruin the 
rest of their lives. For example, if a victim or other eyewitness had 
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positively identified a person as the accused—and records will show 
they have been wrong—the accused would ae be charged 
and arraigned under the Mallory decision. No chance for investiga- 
tion to prove guilt or to establish innocence would be possible. 

On the other hand, operating as we have in the past, ample oppor- 
tunity is given for a fair and ‘extensive interrogation and investiga- 
tion, which as in many instances completely exonerated the accused, 
thereby obviating an unfortunate incident. 

If a person is accused of a crime, under the Mallory decision he 
would have to be charged and arraigned and his resulting police 
record would show he was charged with that crime even though he 
was tried and the court found him innocent. A proper investigation 
before his arraignment could very well have established the innocence 
and his record would be clean. 

Two, the Mallory decision would make it practically a necessity to 
actually capture the criminal in the commission of a crime, or to have 
eyewitnesses on the scene, else the perpetrator would go free. 

[ am of the opinion that a bona fide criminal would benefit most 
by the Mallory decision because when a crime is planned by an ex- 
perienced person bent on breaking the law, he does it in a manner not 
to be detected or observed. Strange as it may seem, it is this type of 
professional criminal that society is most plagued with and yet the 
most difficult to apprehend. 

Three, think carefully of the criminal who is caught through his 
own carelessness or on purpose, that would readily plead guilty to a 
lesser offense to escape punishment for a greater offense. ‘This would 
be possible under the Mallory decision. 

This same criminal, under the present-day system is properly in- 
vestigated, interrogated, and finally ends up duly charged with these 
crimes he actually commits. 

Four, let us belabor one final point. Think of how courts would 
be flooded with appeals by those persons now in custody and serving 
their penalties for committed offenses, shouting they now possess a 
technical point of law that may be instrumental in their being released 
to once again prey on society. 

Five, the following are a few actual cases on file, investigated and 
prosecuted by this force, that might have not been effected had the 
Mallory decision been in effect at the time: 

A. Murder and unlawful flight to avoid prosecution. This hap- 
pened on February 7, 1950: 

On February 6, 1950, a girl known to the United States Park Police 
as Linda Wouri, approached an officer in Franklin Park, and told 
she knew a girl that had committed a murder in Amarillo, Tex., on 
June 22, 1949. 

The defendant was brought to Park Police Headquarters where she 
was questioned and related that she had just met a girl, known to her 
as Diana Johnson, address unknown, who had admitted she and her 
husband had murdered a man identified as Tex Thornton at Amarillo, 
Tex., on June 22, 1949. 

The girl’s story was so fantastic that even the police were reluctant 
to believe her. However, a check was made with the FBI and the in- 
vest gr tors learned that they had no knowledge of such a murder and 
had no “wanted” circular out for Diana Johnson or her husband. 
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The investigators noticed that Linda Wouri fitted the description of 
the girl Diana Johnson. 

A telegram was sent to Amarillo and it was learned that a Tex 
Thornton had been murdered in Amarillo on June 22, 1949, and that 
the case had not been closed. The room of Linda Wouri was searched 
and the investigators learned that she and Diana Johnson were one 
and the same person. 

The defendant was further questioned and admitted that she was 
Diana Johnson, that she and her husband—who was then living in 
Lansing, Mich.—had murdered Mr. Thornton and robbed him of his 
car and money. A telephone call to the police in Lansing, Mich., re- 
sulted in the arrest of Ewald Johnson, who also confessed to the crime. 

From the time the investigators learned of the crime until the de- 
fendant was formerly cha reed with unlawful flight to avoid prosecu- 
tion was about 22 hours. This time was consumed in te lephone calls 
to Amarillo, Tex., and Lansing, Mich., arranging for the proper war- 
rants by the FBI and the police in Amarillo, Tex., and also arrang 
ing for the hearing before the United States Commissioner. 

The defendant and her husband were subsequently returned to 
Amarillo where they were charged and indicted for first degree 
murder. The only evidence the investigators had in this case was the 
admission of the female defendant. Had they not been able to hold 
this defendant until they were able to check out her story, this case 
would probably never have been closed. 

B. Assault with intent to rape, September 26, 1953: 

About 4 p. m., September 26, 1953, the complainant in this case 
reported that while she was walking in a wooded area in Dumbarton 
Oaks Park, she was approached by a white man that attacked her, 
threw her to the ground and tried to rape her and robbed her of 
™. 

A lookout was put out for this assailant, and about 11 p. m. the 
same evening the investigator received information as to where a man 
worked that fitted the description. The investigators arrested this 
suspect and he readily admitted the offense and that he had the com 
plaiant’s money in his possession. This happened on Saturday 
night, the defendant was locked up and held for court, Monday morn- 
ing. 

After the complainant made her report to the police, she left town 
for the night and it was not until Sunday that she was able to view 
the suspect in a lineup and make identification. Had this not hap- 
pened on a weekend and there was no court on Sunday, it would have 
been necessayy for the investigators to charge the defendant on his 
confession, only, or release him ‘until they could locate the complainant 
for identification. This defendant was subsequently charged and 
adjudged insane and was sent to St. Elizabeths Hospital. This de 
fendant has a long criminal record for sex offenses on females. 

C. Fugitive from justice: 

About 8 p.m., Sunday, May 22, 1949, the defendant in this case was 
observed loitering in Rock Creek Park under suspicious circumstances. 
He was brought to Park Police Headquarters, where he was ques 
tioned by investigators. 

This man established a perfect alibi for his activities for the past 7 
or 8 years. His record was checked with the Metropolitan Police, and 
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it was learned that he had been arrested several times for minor viola- 
tions in the past 7 years, but there was no wanted notice on him. 

Further investigation revealed this man had been convicted in 
Rockville, Md., for rape and he had been sentenced to serve life in the 
Maryland Penitentiary. Still further investigation disclosed this 
man had never been paroled or pardoned and he was supposed to still 
be confined. 

A check with the FBI and all local police departments revealed no 
wanted notices or any information that this man had escaped. 

Due to it being Sunday night and with most of the officials off at the 
Maryland Penitentiary, it was necessary to hold this man until the 
next day before it could be determined that he had ese aped from the 
institution 7 years earlier, in 1942. 

It was not until late Monday evening that this prisoner could be 
arraigned and held for the Maryland authorities. This man was sub- 
sequently returned to the Maryland Penitentiary where he is now 
serving life. This defendant has a long criminal record for rape, 
robbery, et cetera. 

Mr. Wiuuts. Did he confess while being detained / 

Mr. Leacn. Not to my knowledge. It was the evidence we got 
from the prison on the following d: ay. 

Mr. Wiuuts. In the meantime, you had to hold him? 

Mr. Leacu. Yes. 

In conclusion, may I say that the Mallory decision would tend to 
cause a substantial increase in crime and a drastic reduction, which 
we can ill afford, in the solution of major crimes. It would tend to 
shackle the law-enforcement officer with a bond that would easily be 
recognized and exploited by criminals. It would give less protection 
to the law-abiding citizens of this country, and more sanction to the 
criminal element. 

L ask your fair and impartial observation of the facts that have been 
presented to you, looking forward to a better system of police enforce- 
ment through your making it possible for the police to give you the 
protection you, as cititzens of the United States, expect and rightly 
deserve. 

Mr. Wituts. Thank you very much, Chief, for your very enlighten- 
ing statement, setting forth the trouble that you think this decision 
would cause in your particular agency. 

Now, I was very pleased to hear you say that, in your long period of 
service as an enforcement officer in the Park Service, no case hi: as come 
under your observation involving the application of the third degree. 
That is correct, is it not 

Mr. Leacu. That is right. 

Mr. Wituts. And you further pointed out that what you were talk- 
ing about here involves voluntar y confessions ? 

Mr. Leacu. Yes, sir. 

Mr. Wiis. It is your feeling that the Supreme Court decision 
makes it very hard, if not impossible, to use voluntary confessions 
obtained before arraignment ? 

Mr. Leacn. Yes. 

Mr. Wits. Now, it is your experience, of course, that before a 
man can be arraigned, or a charge can be made against him, the 
arresting officer and his superiors must be satisfied that there is prob- 
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able cause to detain him. They just cannot, on suspicion or even on 
unverified statement, file a murder charge or a rape charge against a 
man; and that is the sort of thing that this decision would throw road- 
blocks over, as I understand this ‘statement ? 

Mr. Leacu. That is right. 

Mr. Wuuts. Mr. Cramer. 

Mr. Cramer. I, too, want to congratulate you on a very fine state- 
ment and I would like to ask you a question with regard to your 
reference to crimes that would go unsolved under the Mallory decision. 
In the light of your past experience, could you give an estimate as to 
what portion or percentage of those cases in which, prior to the 
Mallory decision, you were able to get sufficient evidence would, in your 
opinion, go without punishment as a result of the Mallory decision ? 

Mr. Leacu. I do not believe I would be qualified to state at the 
moment. It would be a very rough guess. There would be a good 
substantial number of those cases that would never be solved. 

Mr. Cramer. I was interested in your statement with regard to the 
innocent. I believe that an effort to clarify the Mallory decision is of 
equal importance in protecting the innocent as it is in the effort to 
protect the general public by making certain the guilty are punished. 
Do you join in that opinion? I presume, by your statement, that is 
your position as well? 

Mr. Leacu. I do wholly join in that opinion. 

Mr. Cramer. Can you give us any further indication on that point 
as to how often, in these investigative cases, you have the necessity of 
calling a number of people in as suspects and, of course, after investi- 
gation, arresting or charging only one of them? In other words, how 
often does the innocent person come into the picture ? 

Mr. Leacu. Occasionally. Again, it would be hard to state per- 
centagewise. There are a good number of such incidents when 
innocent people are brought in and questioning does prove their inno- 
cence by interrogation and investigation. 

Mr. Cramer. As a matter of fact, in the Mallory case itself, his 
nephews were brought in as suspects ? 

Mr. Leacn. That is right. 

Mr. Cramer. And later released after this 714-hour investigation. 
Is that typical of that type of situation where you have a number of 
suspects ¢ 

Mr. Leacu. I might just say, very recently, in an incident that hap- 
pened on Easter Monday in the vicinity of the entrance to the zoo 
gates, there was an assault case that occurred there by a score or so 
of juveniles against another picnic group of about 30 that were in- 
dulging in a picnic there and there were several of the offending or 
assaulting group picked up. It required quite some interrogation and 
investigation to decide who were the ringleaders and which were the 
actual guilty and responsible parties and it did develop that 2 of the 
ringleaders were not juveniles, they were over 18 years of age, and they 
were prosecuted and charged in the criminal court. 

Mr. Cramer. Do you often have more than one suspect in these 
criminal cases ? 

Mr. Leacu. Frequently. 

Mr. Cramer. In those instances, is 714 hours, as in the Mallory 
case, an unusually long period of Pua in whi ‘+h to determine whom 
to hold and whom to let go? 





SUPREME COURT DECISIONS 61 


Mr. Leacu. Yes; I would say so. When there are a great number 
of people involved, several witnesses, several possible suspects, it 
would take that time, sometimes more. 

Mr. Cramer. Then your answer to my question is not “Yes” but 
“No”? 

Mr. Leacnu. It is not unusually long. 

Mr. Cramer. Do you feel that one of the problems involved in the 
Mallory case is that it offers no yardstick by which the police and 
enforcement officials can operate in the acts 

Mr. Leacu. That is right. Ido believe tha 

Mr. Cramer. Do you believe that this eels for instance, 
should attempt to spell out what the authority of the police is with 
the Mallory decision in existence ? 

Mr. Leacu. I believe it cannot be too concise and too clear so that 
whatever the decision is, the police and the lawyers can guide them- 
selves accordingly. 

Mr. Cramer. What are some of the specific problems? Are there 
any additional specific problems involved in the Mallory case that 
you have not brought out as a result of this broad generalization of the 
Mallory « ‘ase? Are there any other factors or are there any other 
effects of this decision that you have not brought out ? 

Mr. Leacu. None that I can offer right now or that I can think of. 

Mr. Cramer. Let me ask you this. In your procedures, when do 
you advise the suspect of his rights? 

Mr. Lracu. Why, when our investigators bring in a suspect, before 
they take any statement they advise him of his rights at that time. 

Mr. Cramer. Of course, you realize, I am sure, that in the Mallory 
case, he was advised of his rights after an oral statement had been 
made. He was advised that any statement he made could be used 
against him. That was prior to the time he made the voluntary writ- 
ten statement. Now, what is the procedure, so far as your police 
force is concerned ? 

Mr. Leacn. When our investigators interrogate a suspect and be- 
come reasonably sure he is the guilty party, then they request a written 
statement from the suspect, at which time he is advised of his con- 
stitutional rights and informed he does not have to make a statement 
involuntarily. 

Mr Cramer. In other words, you follow about the same procedures 
followed in the Mallory case; before the statement is reduced to writ- 
ing, you advise him that any written statement that he makes will be 
used against him, is that correct ? 

Mr. Leacu. That is right. 

Mr. Cramer. Do you think it would be practical to advise a sus- 
pect prior to that time that any statement he makes orally or other- 
wise could be used against him / 

Mr. Leacn. Yes, I think it would be ethical and right to advise 
him. 

Mr. Cramer. Has that been done as a matter of practice? 

Mr. Leacu. To my knowledge, it is a regular practice. 

Mr. Cramer. Before his written statement ? 

Mr. Leacn. Yes; before his written statement. 

Mr. Cramer. When you are interrogating him orally, do you advise 
him of his rights, that whatever he says can be used against him ? 
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Take an example. For instance, you bring in a suspect for murder 
and the officers start discussing with him some of the matters sur- 
rounding the incident. You discuss with him further where he was 
and he has no alibi. Finally, after interrogating him for a couple 
of hours, he realizes perhaps he is in a corner and starts talking to 
you about how the crime was committed. Before he does talk, do 
you advise hin of his rights ¢ 

Mr. Leacu. It is customary for our investigators to advise him of 
his rights, that, anything he might say may be used against him. 

Mr. Cramer. At what point in that series of facts would you ad- 
vise him / 

Mr. Leacu. When they start the official investigation, questioning 
him, taking their notes or taking statements for his signature, they 
advise him before that time. 

Mr. Cramer. Well now, to what extent is he advised? What is he 
advised of ? 

Mr. Leacu. He is advised that he must realize that anything that 
he may state or say may be used against him as evidence. 

Mr. Cramer. Is he advised he has a right to counsel ? 

Mr. Leacu. Yes, he is. 

Mr. Cramer. Have there been any complaints against your Depart- 
ment, for instance, for not. permitting a suspect to call his lawyer by 
telephone prior to the time you decide whether to hold him or not ¢ 

Mr. Leacu. I have no knowledge of any complaints against any 
members of our force for improper procedures in investigation. | 
have no knowledge of any. We have never had charges placed against 
any of our men. 

Mr. Cramer. Just to close my questioning then, in your opinion, to 
what extent do you feel the Mallory decision creates what might be 
termed an “emergency situation” so far as law enforcement in your 
Department is concerned / 

Mr. Leacu. Well, the same situation applies to our Department as 
it does to all law-enforcement agencies. It puts us in an immediate 
dilemma. We are very much concerned. We feel that it is going to 
definitely upset our effective functioning. 

Mr. Cramer. I think that is all, Mr. Chairman. 

Mr. Wituts. Mr. Rogers. 

Mr. Rocrers. Chief, | understand your Park Service is in this area. 
Does it have any jurisdiction over the national parks like Yellowstone 
and Estes Parks? 

Mr. Leacu. No, sir, 3 of the national parks. The United States 
Park Police come under National Capital Parks and only have juris- 
diction and authority in the parks within the District of Columbia 
and in the nearby metropolitan area coming under the National C api- 
tal Parks. 

Mr. Rocers. So you are not familiar with the problems that may 
confront the United States marshal and the Park Police ? 

Mr. Leacu. Park Police Rangers? 

Mr. Rogers. Yes. 

Mr. Leacn. No, I am not. 

Mr. Rogers. Well now, what do your records indicate as to how 
long men have been held before they were taken before the commis- 
sioner for arraignment ¢ 
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Mr. Leacu. Well, I think the three examples that I have just read 
to you gentlemen would be indicative. It would depend on whether 
it was a weekend or the time of day, very ofien, and the difficulties en- 
countered. It could be just a matter of an hour or less, or it could 
develop, as it did in these cases, for possibly 24 hours, 27 or 22 hours. 

Mr. Rogers. You may have reason to suspect that an individual 
has committed a crime, yet you do not have sufficient evidence to take 
him before a commissioner and have him arraigned, because when 
you get before the commissioner, you have got to submit some evi- 
dence ¢ 

Mr. Leacu. That is right. 

Mr. Rogers. Now, what I am trying to find out is for what length 
of time have men been held before they were taken before the com- 
missioner for arraignment after arrest / 

Mr. Leacu. I do not have knowledge of just how long the longest 
time has been, but I do believe the average time necessary to investi- 
gate and prepare a case for the commissioner is from 4 to 6 hours. 

Mr. Rocers. Does not some time depend—— 

Mr. Leacu (interposing). Upon the case itself. 

Mr. Rocrrs. And if the arresting officer and those whose duty it is 
to enforce the law should be highly suspicious of an individual by his 
actions or other demeanor, and they are convinced that he is not of 
good repute but have no evidence of it, and they are convinced per- 
haps that he may be one who has committed a crime and yet you do not 
have sufficient evidence to take him before the commissioner, you do 
hold him until you can make the proper investigations, do you not? 

Mr. Leacu. That is right. 

Mr. Rogers. Now the question is, how long in your experience have 
men been held? Have they been held 24 hours, 48 hours, because in 
some places they have a rule that they hold him for 48 hours and 
then if they have nothing definite on him, they file a vagrancy charge 
against him. Isthat me valent in your department ¢ ¢ 

Mr. Leacu. No; it is not. When a man is brought in to be inter- 
rogated and oad for commission of a crime, he is charged 
with Investigation and generally speaking, we try to release that 
man within 6 or 7 hours from the time he is charged with that inves- 
tigation if there is not some substantial factual ev idence to corroborate 
that charge. 

Mr. Rogers. You do not mean to say that within 6 or 7 hours, you 
take him before the commissioner, although you have the fellow, you 
do not have aPaonn cause or you may in your mind feel that he has 
committed a crime, but you « a not have the actual evidence of it? 
It is like the man arrested here that escaped from Maryland. Now, 
when you arrested him, you were suspicious of his action ? 

Mr. Leacu. That is right. 

Mr. Rogers. And it took you some time, I assume, to take his finger- 
prints and try to run him down / 

Mr. Leacu. That is right. 

Mr. Rogers. You would not take him before a commissioner ? 

Mr. Leacu. No. 

Mr. Rocers. Now, how long until you hay2 sufficient evidence to 
convinee the commissioner that he should have a preliminar y hearing, 
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so to speak? The point is, after the arrest, who really determines 
when they are going to take him before the commissioner? 

Mr. Leacn. The investigator handling the case or the officer, and 
normally, after the fact is established that he is not the man they 
want and they are unable to obtain the evidence to substantiate the 
charge, and so forth, they release that man immediately. Now, of 
course, if he is a vagrant, they may charge him with vagrancy but he 
must be a vagrant under those conditions. 

Mr. Rocers. Well, of course, most of them picked up without any 

visible means of support and do not have a job, they fit the definition 
of a vagrant. So, it would be very easy to do that. But the point 
is and what I am trying to get at is from the time that the man is 
arrested until he is arraigned—the Supreme Court in the Mallory 
case said it was too long by at least from 6 o’clock in the evening 
until 10 o’clock in the morning—well now, you certainly could not 
get all the information from the FBI or have his fingerprints taken 
and run in that period of time, could you? 

Mr. Leacu. Not normally. 

Mr. Rogers. Of course, you are here in Washington and you have 
better access than somebody from Los Angeles? 

Mr. Leacn. Depends on the time of day and on where you had 
to send for this information and your means of obtaining it. 

Mr. Rocers. That will be all, Mr. Chairman. 

Mr. Wuuts. Isn’t this really one of the most serious problems pre- 
sented by the Mallory case? You properly said that it is frequently 
dangerous to proceed on a voluntary confession unsupported by 
corroborative evidence. (Good investigative technique would require, 
I think, from my understanding of the previous witnesses and your 
testimony, that after a man has implicated himself and has made 
incriminating statements or even a confession, do you think that good 
investigative work would require a reasonable and prompt effort to 
obtain corroborative evidence so that in anticipation of an attempt 
at repudiation of the confession, a good case can be made against 
him? Is that not one of the problems of a court? In other words, 
as I understand it, the court is practically saying that once the wit- 
ness crosses the bridge and implicates himself and makes a confes- 
sion, it is doubtful whether you can do anything else thereafter, but 
it is more doubtful whether you can detain him at all in order to 
fetch out the corroborative evidence such as a gun with ballistic 
evidence involved. Is that not one of the real serious problems of 
this case ? 

Mr. Leacn. Yes, it is. Even after a suspect is arraigned, basically 
on the grounds of a voluntary confession, it certainly behooves the 
prosecuting officers to establish the facts to corroborate, as you say, 
that particular confession. If the officer expects to make his case 
before the courts, he must and should, if at all possible, obtain some 
sort of evidence to substantiate that confession. A police officer is 
is more or less authorized in title to arrest a suspect when he has 
reasonable grounds to believe that a serious crime has been committed 
by that —. 

Mr. Cuuporr. Will the chairman yield? Actually, isn’t the law 
pretty rr that the police officer has no right to arrest without a 
warrant unless he is in view of the commission of a crime at the time 
it is committed ? 
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Mr. Leacu. That applies in the case of a misdemeanor, not in the 
case of a felony. In a serious crime, if the officer has reasonable 
grounds to believe that particular individual committed that felony, 
he is authorized to arrest him. But, he cannot just take him before 
the United States commissioner for arraignment alone on that rea- 
son, ground of suspicion. He must spend some time searching a 
crime scene for evidence or getting statements from witnesses that 
know this party. It would probably entail wiring or calling long 
distance to some distant police department to establish his alibi, 
where he has lived and where he has been recently, and they have 
to have some factual evidence along with them when they present 
that case before the United States commissioner for arraignment. 

Mr. CuvporF. Will the gentleman yield further? I want to follow 
up with this question. Do you have anything in the rules of erim- 
inal procedure in the District—I understand you are a little different 
from the rest of the States because you prosecute all crimes in the 
District, whereas in most States, only crimes committed in interstate 
commerce are ae in the Federal courts and all other crimes 
are prosecuted in the State courts. Do you have anything m your 
procedui ‘es which will allow you to appear before a commissioner 
within X number of hours after arrest and say that we have reason- 
able cause to believe that this man has committed a crime. We ask 
the commissioner to set bail in the amount of X dollars, and further 
hearing 3 days from the day or 48 hours or a week, so we can make 
an investigation ? 

Mr. Leacn. I do not get that question clearly. I do not understand 
it. 

Mr. Cuuporr. Say you pick up Mr. X and you have 4 links and you 
need 5 links to convict him, do you have a right to go to the Commis- 
sioner and say, “Mr. Commissioner, we feel this man has committed 
this crime and we are in the process of our investigation. We are go- 
ing to charge him with this crime and we want 4 or 5 days to have a 
further invest igation. Therefore, we ask you to set bail in the amount 
of $500 or $1,000, whichever is reasonable, for further hearing 4 days 
irom today.” : 

Mr. Leacu. I know of no such system as that. You must present 
that evidence at that hearing before that United States Comm issioner 
and he will either decide that there is substantial evidence against that 
inan, that he should be held in bond, or else he will release him. 

Mr. Cuvporr. Do you not think maybe one of the answers to your 
problem in the Mallory case would be to set up a rule of criminal pro 
cedure to allow further hearings and investigation by allowing the 
man to post bail 4 

Mr. Leaci. I do not know if that would be possible. If it could be 
made possible, I think it would be fine. 

Mr. Cuuporr. | want to say it works in a lot of States, and I do not 
know why it could not work in the District of Columbia. 

Mr. Leacu. I did not know that was a law anywhere. 

Mr. Cuuporr. It works in Pennsylvania. Any police officer can re- 
quest a date for further hearing, bail is set, and he makes a further 
appearance. 

Mr. Leacu. Is that a trial date? 

Mr. Cuvporr. Is is before the magistrate or justice of peace, depend- 
ing on what part of the Commonwealth the crime is committed. 
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Mr. Moorr. Will the gentleman vield¢ Would you not, in that in- 
stance, have a situation where you would cause these defendants who 
may be innocent to obtain additional bond to secure this period of time 
for investigation ? 

Mr. Cuuporr. I think it isa question of balancing the equities. Are 
you going to try to balance criminal law or worry about the innocent / 
Any reputable man should be able to post a reasonable bond. 

Mr. Moore. Will the gentleman yield further? Does that not have 
the effect of doing the one thing we want to present in this situation 
in that it would cause perhaps a lot of innocent people to be actually 
arraigned and cause them to enter into a bond even though, after the 
normal investigative period is over, they are found to be completely 
innocent ? 

Mr. Cuvuporr. I am not advocating this, I am only suggesting and 
asking the Chief, with his great experience, whether that might have 
been the answer in the Mallor y case. 

Mr. Cramer. Mr. Chairman, may I follow up the question you 
asked ? 

Mr. Wituts. Just a moment, please. Mr. Moore. 

Mr. Moore. Chief, I am sorry that I did not get to hear your com- 
plete statement. It was something beyond my control. Since the 
Mallory decision, has the Park Police run up against any particular 
case in which that decision itself, per se, has prevented a proper dis- 
charge of the duties of law enforcement ? 

Mr. Leacu. Not that I have any knowledge. 

Mr. Moore. Not at this time? 

Mr. Leacu. Not at this time. 

Mr. Moore. The Mallory decision itself seems to frown upon the 
passage of time. I mean that the time there was held to be an un- 
reasonable length of time, as I understand, for investigation previous 
to arraignment. Is it not true in your Department, that the time 
involved is not for the purpose of eliciting a confession, but for the 
purpose of making a thorough and complete investigation so that you 
know that you have the right man before you make the arraignment ¢ 

Mr. Leacu. That is completely right. 

Mr. Moore. So actually, any system whereby you would have an 
additional period of time, if we were, say, to promulgate a new rule 
of criminal law here, that would give you additional time for inves- 
tigation would perhaps tend to m: iake you more lax in your investi- 
gations than you are at the present time, would it not 

Mr. Leacu. No, I do not think so. 

Mr. Moore. Apparently, from my experience with criminal law, 
you officers here in the District of Columbia proceed expeditiously 
on this investigation program ¢ 

Mr. Leacu. It is the best way to do it, to wind it up as quickly as 
possible, to get this evidence as soon as possible. 

Mr. Moore. Now, the gentleman from Colorado has inquired along 
the same line. I think perh aps from his large and vast experience in 
this field, that he was asking you whether, within the period of 714 
hours or 8 hours, you normally know whether or not you have the 
right man ? 

Mr. Leacu. Yes. 
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Mr. Moors. And I think that most of us who have been engaged 
in the practice of law sort of marvel at such investigative procedures. 
That is why we ask. 

Mr. Leacu. In most cases, it does not take that long. It may not 
take hardly any time at all but there are those exceptional cases 
that do extend out to very great lengths of time, as has been illus- 
trated here, 22 hours in 1 case. 

Mr. Moore. Then I want to ask one other question. The distin- 
guished chairman asked you whether or not in certain instances you 
do not proceed to a point where you are seeking corroborative evidence 
in support of a voluntary confession. There are instances, are there 
not, where you gentlemen arraign on the basis solely of a voluntary 
confession and then proceed after arraignment to get corroborative 
evidence ¢ 

Mr. Leacu. I do not know of any cases in our experience where 
they have been charged alone on voluntary confession. 

Mr. Moors. I meant, not as to trial date, but as to arraignment. 
There would be a period between arraignment and trial when you 
would seek to obtain corroborative evidence at that time ? 

Mr. Leacn. Yes, any additional evidence that can be had. 

Mr. Moore. Then there has been or conceivably there would be, a 
situation where you would seek to arraign a man on a particular 
charge solely on the basis of his voluntary confession ? 

Mr. Leacu. I do not know of any specific instances in our force 
where that has been done and I do not know that it would be done. 
I would normally think that there would have to be something else 
besides just the voluntary confession. 

Mr. Moore. In order to convince the Commissioner to hold him? 

Mr. Leacn. That is right. That would be his decision to make. 

Mr. Moore. I have no further questions, Mr. Chairman. 

Mr. Cuuporr. I perhaps should have asked this question of Mr. 
Murphy when he appeared before us but I did not. Because of these 
circumstances, what percentage of the arrests does the National 
Capital Park Police make in proportion to the number of arrests made 
in the District of Columbia ? 

Mr. Leacu. I can only say that in comparison—we make up our 
monthly statistics on arrests of various sorts—it parallels pretty much 
with the Metropolitan Police in any 1 of the 3 busiest precincts. They 
have approximately 14 precincts and each precinct reports and then 
there is a consolidated report made including all the precincts and 
the United States Park Police record of arrests compares along with 
the first, second, third, or fourth busiest precinct in the city. 

Mr. Cuuporr. Seven or eight percent / 

Mr. Leacu. No, if there are 14 precincts and we compare probably 
with the top, the busiest or the one with the most arrests, then I would 
say it would probably be about one-fourteenth or one-fifteenth of the 
total arrests in the District. 

Mr. Cuuporr. Now, the Mallory case was handed down by the 
Supreme Court, I think the date was June 24, which is only a short 
time ago, possibly 5 weeks, and immediately there was a cry of 
emergency and that all criminals in the District of Columbia were 
going to be let out and discharged because there would not be enough 
time to properly investigate these cases. 
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I am just wondering, Chief, whether or not you have had an experi- 
ence in the 5 weeks or know how many persons charged with a crime 
have been released by your department because of the Mallory case ? 

Mr. Leacn. I do not know of any at this time. 

Mr. Cuuporr. I think that is an interesting light on this subject. 

Mr. Leacu. I do not think we have had in the last 4 or 5 weeks 
any instance of a serious crime, a felony, that was affected by the 
Mallory decision. 

Mr. Cuuporr. I do not want to differentiate between felonies and 
misdemeanors. I think the Mallory case applies to both, but it just 
appears to me that. there really is not the emergency that everybody 
is claiming. I realize the Mallory case is a rape case and that is a 
nasty situation which nobody likes. It is a felony and it is a bad 
crime. It is a sex crime and creates a lot of public interest and public 
opinion. But, I am not so sure, in view of the fact that you have not 
had any in 5 weeks, and I do not know of any that the Metropolitan 
Police have complained about, or the press or Congress or anybody 
has complained, about having to let certain people go because of the 
Mallory case and I think as a result of what you say today, I think 
we ought to go slow and make a good study and not say that well now, 
we are going to give the police the right to carry on these investiga 
tions indefinitely « ‘for unreasonably long per iods of time. 

I am very sympathetic with the situation and I think the Mallory 

case, of course, is a very narrow decision and the Court was splitting 

hairs and it should have been a more reasonable decision, but T am 
not so sure such an emergency exists. Are you sure there is an 
emergency ? 

Mr. Leacn. I agree with you fully there should be an extensive 
study made of it, a thorough study and that there should not be any- 
thing hasty. 

Mr. Rogers. May I interrupt? The Mallory decision has not slowed 
down your investigation of any so-called crimes or alleged crimes, 
has it? 

Mr. Leacn. No. 

Mr. Rocrrs. And no arrests made since then have been tried, so 
you are not in a position to determine ? 

Mr. Leacn. That is right. 

Mr. Rocers. But nonetheless, it has not caused your Department to 
issue any new rules or regulations, has it? 

Mr. Leacn. No; it has not. 

Mr. Cuunorr. It has not caused any criminal you felt was guilty 
to be released because of the Mallory decision ? 

Mr. Leacn. I can just figure the dilemma and furor among some of 
our investigators if they run into a real hot case right now with this 
present Mallory decision in front of them. I think it would present 
problems to them and I think they would be greatly concerned. 

Mr. Cuunorr. I do agree they are stuck with the case, but I think, 
if a situation arose in your Department or the Metropolitan Police 
Department where the M: Ulory case was interfering with an investi- 
gation or prosecution of a criminal, why the W: ishington Star and the 
Post would have it on the front pages in big, 2-inch headlines. 

Mr. Rocers. The News, too. 

Mr. Cuuporr. All due apologies to the Daily News; that was in- 
advertently left out. 
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Mr. Cramer. Will the gentleman yield? Is it not true, whether or 
not your procedure conforms to the Mallory decision, you will not 
know until cases have been tried and the objection -aised and the court 
has decided the issue ? 

Mr. Leacn. That is right. 

Mr. Cramer. There is no way for you to know whether your present 
procedure conforms or not? 

Mr. Leacn. No. 

Mr. Cramer. Would you say that the effect of the decision is that in 
these important cases which require extended periods of time for re- 
search and investigation, your officers will be more hesitant in their 
proceedings ? 

Mr. Leacn. It would cause them a great deal of concern. They pos- 
sibly would hurry things up and attempt to do things expeditiously 
and, as a result, the “V could let some criminal go or they could very 
well fail to make their case. 

Mr. Cramer. | was interested in the question of our distinguished 
chairman with regard to the evidence that is acquired after confes- 
sion, that is, corroborating evidence. Is it not true that once a person 
is arraigned, and his bond is set, that you more or less lose control of 
the case and that the accused can then go back and attempt to cover 
up the evidence that otherwise you might get while he is incarcerated 
or in your control ? 

Mr. Luacn. That is true. 

Mr. Cramer. Do you not substantially lose control of the case ? 

Mr. Leacu. You do. 

Mr. Cramer. Is it not essential, particularly in instances of the 
professional criminal, that in protecting the agar you retain cus- 
tody of him as long as you can in order to make certain you establish 
a good case for arraignment and future trial ? 

Mr. Leacu. That is correct. 

Mr. Cramer. Not only arraignment evidence but future trial evi- 
dence ? 

Mr. Leacn. That is right. 

Mr. Cramer. Particularly that type of case where you have fo try 
to get evidence even before he is arraigned because once he gets out, 
he can covers it up. 

Mr. Leacnu. Yes. 

Mr. Cramer. That is all Lhave. 

Mr. Moore. Well, actually, Chief, in a case like that, where arraign- 
ment has taken place and you say you then lose touch or contact 
with the case, that does not mean that the investigation stops? 

Mr. Leacn. No, the investigation continues. 

Mr. Moore. I think that perh: ips is where the Supreme Court de- 
sires you to stop by the Mallory decision. In other words, after 
arraignment, the district attorney and his staff of investigators take 
over the case and then proceed to build on what you have Jaid before 
the Commissioner at the time of arraignment. 

Mr. Leacu. That Ido not know. 

Mr. Moorr. Proper investigation continues on, so it is not a fatal 
thing that you do not have this right. Now, may I ask you one other 
question # You indicate or anticipate that the Mallory decision in a 
hot case would cause a lot of consternation and excitement among the 
investigating officers and some of the members of your enforcement 
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staff. Has your agency, in anticipation of a hot case, in light of the 
M: illory decision, changed its procedures in any way so that you can 
circumvent the results that you anticipate ? 

Mr. Leacu. Up to the present time, there has been no change in our 
procedure. 

Mr. Moore. You have not changed your procedure in any way to 
conform to this ruling in the Mallory case ? 

Mr. Leacn. Not as yet. 

Mr. Cramer. Will the gentleman yield there? Have you had any 
circumstance to bring this really in issue? Have you hi id any cases in 
which you have held people for 6, 7, 8, 10, 12 hours that might come 
within the Mallory decision since that decision ? 

Mr. Leacu. No, we have not had any. 

Mr. Moore. I think the Chief indicated that, but I was only asking 
him to construct in his mind the same hypothetical set of facts on a 
hot case, as to whether or not they had in any way changed their 
procedures, whether they actually had a case or not. We know what 
you have been doing, and under the Mallory decision, the Supreme 
Court says it is wrong. 

Mr. Leacu. Our “investigators are aware of that decision and 
wonld take that into consideration in the event of a case. 

Mr. Moore. I have no further questions. 

Mr. Wi1u1s. Now, Chief, in connection with how we should pro- 
ceed here, I take it your judgment is about this, and it seems to be 
about mine and the others here, that we should not proceed with the 
speed of a jetplane nor should we drag our feet like a turtle. In 
other oi do you think that after we have gathered testimony 
from law enforcement officers and then probably tomorrow, we will 
be hearing from lawyers for the defense and wind up with the rounded 
opinion of the Department of Justice, that at that time, we better 
make up our minds and have some recommendations, after we feel 
we have heard from all of the fields of law interested in the case. 

So again, we come down to what we all agree on, and that is we 
should proceed with reasonable caution. 

Mr. Leacu. That is right. 

Mr. Wiis. And reasonable speed. Is that about right? 

Mr. Leacu. Yes. 

Mr. Cramer. In the words of the Supreme Court, “Without un- 
necessary delay.” 

Mr. Wis. Thank you very much. We do sincerely appreciate 
the benefit of your views 

The next witness on our agenda today is Mr. William H. Parker, 
chief of police, Los Angeles; a member of the legislative committee, 
International Association of Chiefs of Police. 

We are certainly very glad to have you with us, Chief, and look 
forward to an expression of your views on this very troublesome 
decision. 

Mr. Parker. Mr. Chairman, could I take the liberty of introdue- 
ing to your committee, the president of the board of police commis- 
sioners, city of Los Angeles, and a very prominent attorney in our 
city, Mr. Michael Kohn, who is here on business for his law firm. 

Mr. Wits. We are glad to have you. 

Mr. Parker. You have met Mr. Leroy Wike, executive secretary 
of the International Association of Chiefs of Police. 
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Mr. Wixu1s. I am glad to see you and have you here. 
Please proceed in your own way. 


STATEMENT OF WILLIAM H. PARKER, CHIEF OF POLICE, LOS 
ANGELES, MEMBER OF LEGISLATIVE COMMITTEE, INTERNA- 
TIONAL ASSOCIATION OF CHIEFS OF POLICE 


Mr. Parker. My name is William H. Parker, chief of police, city 
of Los Angeles, Calif. I am a member of the legislative committee 
of the International Association of Chiefs of Police. I might also 
warn you, I am a member of the State bar of California, admitted 
to practice before the Supreme Court of the United States. 

Mr. Cramer. Our congratulations. 

Mr. Parker. I report to the committee here on very short notice, 
gentlemen, to represent all local law enforcement in the United States, 
as well as those representatives of our organization that are inter- 
ested as members of the organization and are working in the demo- 
cratic countries of the world and that is a big order. 

Mr. Wits. Are you appearing here, for the record, on behalf 
of the association as well ? 

Mr. Parker. I am here representing the International Association 
of Chiefs of Police, which represents law enforcement throughout 
the democratic world. 

Mr. Wituts. Weare certainly glad to hear that. 

Mr. Parker. I shall endeavor to discuss with the committee, as I 
understand was their request, the effect of the Mallory decision upon 
local law enforcement. 

I would like to point out that this is a very involved and technical 
legal question. I am prepared to discuss it at far greater length than 
I am sure this committee would have time to hear me but I do hope 
that having come this far, that I shall have the opportunity afforded 
me. 

Mr. Wiis. We will give you reasonable time. 

Mr. Parker. Thank you. I did not have time to prepare a statement 
in that I had about 48 hours’ notice that I was asked to be here. Now, 
having heard the other witness, I would like to make a couple of ob- 
servations. First, may I say that I have been a police officer, attached 
to the Los Angeles Police Department, for about 30 years, as well 
as having served 26 months in Europe as the representative of the 
military government in the Army of the United States. 

Mr. Rogers. Chief, we want to know if you know Sergeant Friday ? 
[| Laughter. | 

Mr. Parker. I would not want to misrepresent anything to this 
committee, so I shall give you frank answers. Sergeant Friday is a 
mythical character, but I know the man who poses as same. 

First, may I say that in my opinion the effect of the Mallory de- 
cision, if any, will be quite different than that which has been pre- 
sented to you so far. From my experience with police officers, and I 
know a lot of them throughout the United States, I think I am pre- 
pared to discuss their viewpoints. It will not be a question of attempt- 
ing to overcome the Mallory decision. It will be a question of ad- 
justing to it, if it is necessary, to the point that arrests will not be 
made. 
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It is not a question of a lot of innocent people being herded into 
jail and given records and back out again because of lack of evidence. 
It isa question that the intelligent police officer today just won’t make 
the arrest because he will realize that he does not have a prosecutable 
case, so the people that should be in jail will remain at large. 

I think that will be the ultimate effect of not only the Mallory de- 
cision, but the whole trend it represents, and I hope to sketch that 
briefly to you here today. 

Now we are talking about incidences of crime and arrest and it is 
really refreshing to come to an area where they can go 5 or 6 or 7 
weeks at a time without a major felony because in the city of Los 
Angeles, for the year 1956—and I shall be glad to leave this report 
[indicating] with the committee—we had reported to us, signed re 
ports, 101.222 part 1 offenses: homicide, rape, robbery, aggravated 
assault, burglary, larceny, except auto theft, and so forth. 

Mr. Wits. Please cite those slowly. We are not familiar with 
part 1 offenses. 
~ Mr. Par Homicide, 104: rape, 1,056; robbery, 3.548: aggravated 

a 


: 
assault, 5.315: burelarv, 22.799: larceny. except auto theft, 45.276; 


auto thefts. 10.342: worth check cases, 12.782. Now remember, 
these are criminal otfenses that have been reported to the police by 
the victims a id have noth natodo with arrests as su h. 

Mr. Rocrers. In Los Angeles County ? 


Mr. Parker. Just the citv of Los Angeles. 

Mr. Cramer. Over how long a period ? 

Mr. Parker. One year, 1956. Within that period of time, the mem 
bers of the Los Angeles Police Department arrested and booked into 
jall, 225.592 people. Some of those are repeats, but this arrest pro- 
cedure was fo ee in that many eases, a quarter of a million. That 
S on ly the Los / Angele : Pohee Depa rtment in oper ation in l year. 
So, we are getting toa point he re that I think has been ste pag 


by many of the courts in dea ing with this situation. aS well ; S 


many of the people en it, and that is crime in its mass 
rather than as a particular incident. We are inclined, and the courts 
particularly, to look at an incividual case Aas if it were the only crime 
that ever happened, but the mass of crime is something that is over- 
looked and the people are attempting to push as far out of sight as 
possible. 

I thought these fieures might be interesting to you as a prelude, so 
you will know what we are talking about when we talk about local 
law enforcement. In that connection, I was preparing a speec h pony 
I was interrupted to come here and there may be a couple of com- 
ments in that that are apropos. 

I might explain to you that I will discuss two very specific cases 
that will answer the gentlemen from Pennsylvania and I will attempt 
to tell you exactly how local police procedure works without regard 
to the impression I may make upon you or whose dignity it may 
offend. 

This address is not for this committee. It is for a convention of 
police officers that is going to meet in Phoenix, Ariz. on the 19th of 
August. Firstly, I touch upon the fact that we are in an ideological 
conflict, touc hing upon the prohesy of Khrushchev, as opposed to what 
some of us would like to believe is the way of life that we are trying to 
retain in America, and I goon to say this: 
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The future security of this Nation under its present form of Government is not 
self-assured. It was Abraham Lincoln in his immortal Gettysburg address, who 
referred to the experimental nature of our form of Government when he said: 

“Testing whether this Nation or any nation so conceived and so dedicated can 
long endure.” 

Since that prophetic utterance there has been a catastrophic change in Ameri- 
can living, as we have been transformed from an essentially rural people to 
urban dwellers, compressed into ever increasing numbers into restricted 
geography of industrial cities. 


It is estimated that the population of the United States will reach 
200 million by the year 1970. This rise in population, accompanied 
by a marked “change in li sige habits which has produced a culture 
that has in turn resulted in a dis sproportion ate Increase 1n opti 

Since 1950 crime dn the! U nited States has increased to four times 
the rate of the population increase. An extended continuation of this 


acceleration in the rate of crime will bring into sharp focus the 
failure of our Government to properly perform its fundamental pur- 
pose ol providing Y se urity to persons ana property. When any 
form ot vyovernment continues Y { ail t LO adequa ite ly pe r form the func- 
tions for which it was ¢ stablis ed, its coom IS inevit: able. 

If there any substance to thiz premise, then something a be 
done tbo S Ws it rut delay, lest crime e oulf the Repu b 

The immediate challenge facing us is our inability to impress the 


American per ple with The ora ity of the s tuation. 
I would like to move now and sketch to you very hastily and with- 


out attempt » set mvself up as a utho - n the field of consti- 

tutional law, the course of conduet in the Supreme Court of the United 

States that has Orol olit you to the M llory case and portends to take 

vou even further. 

: May I say, so tl I don’t start out th any misunderstanding, 
} 


that IL don't think the pap case is in itself the whole problem. 
I think it is very much like a bad roof on a house. If you run around 
attempting to put a new shingle here and there, when you get through 
you still may have a bad roof. You may stop the Jeak temporarily, 
but it will spring up somew here else. And unless you se this trend 
you are not Ina position to fully meet this situation if, in the opinion 
of Congress, it requires cons ideration or action. 

We have fot to go DA k to the case of Weeks Vv. [. x, and the cita- 
tion is title 232 United States, part 383. It was in this case that Jus- 
tice Black said: 

The Federal Exclusionary rule is not a command of the fourth amendmen 

but is a judicially created rule of evidence which Congress might negate. 
That statement is extremely important because it points up the fact 
that the courts as well as the legislative bodies of the States, have 
usurped the constitutional authority of the legislatures by setting up 
rules of evidence through the judicial process that are primarily the 
responsibility of the policy-forming branch of the Government. 

That is where you are in this Mallory case to a certain extent. But 
at least it was recognized specifically by Justice Black in the Weeks 
case, that they were writing a rule of evidence which Congress might 
rewrite. 

Mr. Witurs. Was that a majority opinion ? 

Mr. Parker. I don't think so. It could have been. You will have 
to go to the citation, because, once again, I had only 48 hours notice 
that I was to be back here. I didn’t know until late Monday. 
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Mr. Fotry. There was no dissenting opinion in Weeks. 

Mr. Parker. I think most all of these are. As I say, this subject, 
we could be here for days when we discuss the various comments in the 
dissents on both sides of this question. 

The thing that we all must be careful about is the fact that wide- 
spread education tod: iy has created vast vocabularies in the minds of 
many people and they have all the words without the substance and 
they can paint all kinds of pictures that look alluring but they may 
not have anything to them, they may be only a mirage. You get lost 
in a sea of language. That is why we have to get back to the facts of 
the situation. 

Let’s move from the Weeks case to Wo/f v. Colorado, (338 U.S. 25). 
This case came down in 1949, or 1939-—— 

Mr. Fotry. 1949, 

Mr. Parker. Now this case is a milestone in this trend because for 
the first time in the history of this country the United States Supreme 
Court applied the 4th amendment of the United States Constitution 
to the States by virtue of the 14th amendment. and thus began a whole 
new era in the field of the application of United States constitutional 
law to the operation of the States. 

Mr. Wiututs. You talk like a States righter. 

Mr. Parker. I am going to talk about that because I am wondering 
if there are any left. I studied government as a child, but this is a 
new form to me. 

Mr. Crcporr. You ought to sit in the gallery in the Congress for 
couple of days. 

Mr. Parker. Well, I read what I can about what happens back 
here. 

Let’s move now to the /rvine v. California case, which is another key 
decision in this chain, and that is 347th United States Reports, page 
128, and it came down, I believe, in 1954 or 1953. 

Mr. Forry. 1954. 

Mr. Parker. And the court said: 

Now that the Wolf doctrine— 
referring to Wolf v. Colorado— 


(guarantee of the 4th amendment is enforceable against the States through the 
due process clause of the 14th) is known to them, State courts may wish further 
to reconsider their evidentiary rules. 

Digressing, remember this is the Supreme Court talking to the 
States, that in view of the Wolf doctrine they may wish to reconsider 
their evidentiary rules. That was not idle dicta. It goes on to say: 

Thus after States that rely on methods other than the exclusionary rule to 
deter unreasonable search and seizures have had an opportunity to reconsider 
their rules in the light of the Wolf doctrine, the way is left open for the United 
States Supreme Court to conclude that if these other methods are not “consist 
ently enforced” and are therefore not “equally effective” the “minimal standards” 
of due process have not been met. 

Those statements are lifted from the Wolf case, and some of the 
preceding cases, that is, the “consistently enforced” and “equally 
effective” and “minimal standards.” 

The Supreme Court of California believed that the ‘v read this and 
understood it and I will get back to that ina minute. But I want to go 
on and point out another thing that the Irvine case raised, which is 
vital in this whole field of law enforcement, although many of the 
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police are not yet aware of it. I think they are in Philadelphia, how- 
ever. 

In the Irvine case the court raised the question as to whether or 
not the police officers of Long Beach. Calif., had not violated section 
241 or 242—242 I think it was—of title 18 of the United States Code 
known as the Civil Rights Act, despite the fact that the officers in 
the Irvine decision were operating under a State statute which even 
iy present Chief Justice of the Supreme Court had operated under 

Attorney General of the State of California, And despite the 
faci that they had the permissions called for from both the district 
attorney and the head of their law enforcement agency to plant these 
dictagr aphs in the home of Irvine the bookmaker, a minority of the 
Supreme Court asked the Attorney General to check into whether or 
not these officers shouldn’t be prosecuted for a Federal felony and we 
thus get back to the 14th amendment and the due process clause. 

So it doesn’t make any difference any more what your State statutes 
or procedures are; every police officer in this Nation operates under the 
shadow of a prosecution under section 242, title I, United States Code, 
which applies only to authorities and not to anybody else. Anyone 
under color of authority of any law or custom who deprives another 
of constitutional guranties is guilty of a Federal felony. So the poor 
police officer can be working in good faith, believing that he is carry- 
ing out the law of his State today, and tomorrow be a defendant on 
the docket of the Federal court in a Federal prosecution as a result 
of that. 

We in the Los Angeles Department bow to the will of the Supreme 
Court of the United States and disregard the State statutes and have 
quit using electronic equipment under those circumstances, regardless 
of its dilatory effect upon efficient law enforcement in the State of 
California. 

There is another case involved here that has not been mentioned in 
any of the material I have read, which includes the article in the 
U.S. News and World Report, which is very well done, by the way, 
and that is the Fikes v. Alabama, because this case tells us what the Su- 
preme Court will do in the Mallory case in all probability if they 
get the same kind of case in the State court, because that is what this 
was. The citation is 352d United States Reports, page 246. You must 
read that in connection with the Mallory decision to understand the 
facility with which the court could apply the factual results by using 
the due process clause as the basis, because in the Fikes case, regardless 
of the fact (and bad facts make bad law, we all realize that, although 
theoretic ae that can’t happen), but what the court said in the Fikes 
case is that Fikes was deprived of due process, although in his pros- 
ecution and conviction, it involved a confession and there was no alle- 

gation that the confession was by force, but merely due to the fact that 
bis attorney or father couldn’t visit him. And the Court said as easily 
as they said in Mallory—and I don’t think there is any question about 
what the Mallory decision means, regardless of the debate I heard 
here this morning—but they said you have violated the procedural 
rules set up to govern Federal agencies; you have not arraigned this 
man without unreasonable delay. ‘They could have very easily said 
it is a violation of the 14th amendment of the United States Con 
stitution and deprival of due processes as they did on the facts of 
the Fikes case. And when I read two of our cases to you, you can 
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understand the dilemma of local law enforcement. But Fikes has 
to be read in connection with these other cases, 

The Supreme Court of California, after having read the Irvine 
decision, invoked the exclusionary evidence rule, pursuant to this 
warning and they say so, because what I read to you here today, I 
copied out of the decision of the Supreme Court of California, in 
People v. Cahan, which came down April 27, 1955. 

At that time I too listened to a lot of people say it wouldn’t affect 
the efficiency of law enforcement, and I became rather a voice crying 
in the wilderness and I was made fun of, ridiculed, when I said there 
would be a great increase in crime in California. Was there? 

Well, in Los Angeles during 1956 there was a 30 percent Increase 
over the year before, after we had expe rie ced il downw: rd trend. 
The Cahan decision reversed the trend, and the 1957 rate is 14 percent 


over 1956. And while the population went up 214 percent, crime in 
creased 30 percent. Something is disproportionate there. 

Mr. Cramer. To what extent do you think the decision in the Irvin 
and California’s acceptance of it was due to this increase, caused this 


increase 7 


Mr. Parker. We believe. finallv when we leveled off for the balance 


of the year 1955 folloy Ing this deeision, « ] ] ensed 56 percent 
over the prior year, and then we leveled ¢ 1 p ners fo. 
1956 over 1955, which would indicate, if you subtract the population 
percentage increase of about twe and a half percent that it possibly 
Cou | be as hieh as abo t, let ils v fe a rou | heur I'( und 
Zo per nt 

Mr. Cramer. The reason I asked, those figures a hocking to me 

Mr. Parker. They are facts. These are the things they don’t like 

talk about. That is What | end x tl oucnout Ameri ' 

} I 


an 
uppen 
Mr. Cramer. Do you think the Mallory decision will have a similar 


Impact 
Mr. Parker. Yes. I will show vou how the Mallory decision will 


shame, as far as effect upon serious crime 


4 


AX 


pul the Cahan decision 


) i 
} ) Feyre thie supreme Court now, the 


Is ¢ oncerned. because you have one | 

Crooker case, and I have prepared a ¢] ronology of that case so you 
can see how the pol ¢ handled IC, and you can sit around with { { 
of us and try to figure out what the Supreme Court is going to do 
with it in view of the Mallory decision. 

I will digress to read that now. 

Mr. Cramer. Don’t let me interrupt you. 

Mr. Parker. Let us do that on the Crooker case and we will get to 
the Bashor case later. 

This is a chronology in the Crooker case. Remember, this is before 
the Supreme Court of the United States, after Crooker was convicted 
in California and sentenced to death, and his conviction was reviewed 
by the Supreme Court of the State of California, which is automatic 
under the laws of our State and that conviction was sustained, because 
the Mallory decision is not yet the law in California. 

But the Crooker ease could well be decided, tomorrow—not to- 
morrow, but when the Court resumes its deliberations. 

Sometime between 12:15 a. m. and 8:15 a.m. Norma EF. McCauley 
was stabbed and strangled in her home, 1100 Somer Road. The orig 


inal investigation revealed the logical suspect to be John Russel 


Crooker, Jr. At that time, of course, no one Was In custody. The 
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offices I's had a dead body, that is what they had, and from there they 


went to work, and it might interest you to know how they found 
Crooker. , 

He had taken with him all the letters he had written to the deceased 
but one. That is the mistake that the criminal occasionally makes. 
And he left one letter, with his new return address on it, and that is 
how we found him. Otherwise it would have been difficult. 

He was arrested at his new home in the Hollywood area and he was 
held by the arresting officers for the West Los Angeles detectives, who 
are charged with the investigation of murder. 

Atg: id p. m. the West Los Angeles detectives arrived at Crooker’s 
home. Ile was arrested at that time for murder and the room was 
then searched. The scientific investigation division was called—that 
is our erime laboratory technicians—and they came to the location 
and conducted the search for physical evidence, which we do in all 
the important criminal cases. 

The det: ils of the murder were withheld from Crooker: he was not 
told at that time. Crooker demanded a search warrant. He was told 
that none was required as this was a legal arrest and search, In other 
words, he Was arrested for murder on oe cause ancl the re fo re 
as a legal arrest no search warrant was require 

At 3:30 p. m. Inspector Kerr arrived on the scene, who was the 


i) 


ranking officer, that is, stall officer in our De partme nt, two ranks be- 
low the Chief of Police, and also a De :puty District Attorne y arrived 

At $: 40 p. Mm. the investigat on ot the room of CG rooker s room 
was completed and the suspect was taken to the crime lab. 

At 5:15 p.m. they : irrived at the crime lab where p yhotos were taken, 
and that consumed 144 hours. These photos in the ultimate may be 
extremely important because one of them is a color photograph O71 
Crooker’s face and han ids, where he bore the evidence of the strugeol 
when Mrs. McCauley fought him off while he was killing her and with 
in a week, of course, those scratches would have been gone, but they ar 
now permanently rece red in the files of the Los Angeles Police De 
partment and that may be very important if the case is remanded to 
California to be tried again. But that took an hour and a half. 

At 7:15 p.m. the suspect was offered an opportunity to take a poly 
graph test; it was discussed with him and he adamantly refused and 
this consumed an hour and 15 minutes, approximately. 

At 8:30 p. m. he was given food, milk and a sandwich, and he was 
then told the name of the victim and the details of the stinn 

At 9:45 p. m. he left central station and was taken out to the head 
quarters at West Los Angeles, who had the responsibility for the 
investigation. 

They arrived there at 10:30 p. m. and they were delayed from fur- 
ther investigation for a half hour while the press took over. 

At 12:20 p.m. the suspect was booked. 

Now we move to the next day. 1 a.m., July 6, 1955, the interroga- 
tion was resumed. At 1:15 a. m. the doctor ex: smntdel the scratches 
on the body of Crooker, his face and hands, for further collaboration 
that the scratches were there. 

1:15 a. m. to 2:15 a. m. he was not interrogated, but left in the 
company of a gregarious officer who just discussed anything that might 
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come to his mind for that period of time, until 2:15 a, m., when he 
said, _Dring me a piece of paper and I will write it out for you.” 

At 2:30 a.m. he was taken back to the murder scene where he reen- 
acted the scene and that was photographed. 

At 3 a.m. a glass was found which contained fingerprints where he 
was hiding in the closet in wait for this woman to come home so he 
could accost her in her bedroom. 

At 5 a.m. he was returned to the West Los Angeles station where he 
was fed and returned to his cell. That same morning he was taken to 
the district attorney’s office, where for some reason or other, the district 
attorney wanted the whole proc edure repeated, the confession, word for 
word, before the district attorney, in his office. 

Then he was returned to the West Los Angeles station. Then on 
July 7, 1955, the officer secured a complaint. 

Mr. Wiis. Those were oral confessions ? 

Mr. Parker. Written, it was written and signed. The officer se- 
cured a complaint from the district attorney's office on July 7 and 
arraigned Crooker immediately thereafter. 

The question that has been r: aised before the Supreme Court of the 
United States in the Crooker case and on which they took jurisdiction 
was the question of due process, the same type of situation that exists 
in the Mallory case. 

What I want to tell you gentlemen is that this is police work at its 
best in America today. And this is the way it is done, effectively, 
throughout the United States. And I might also tell you that there 
was no admonition given to this man as to the fact that anything he 
said would be used against him because there is no legal requirement 
that he be so told. That is the way these murders are solved in this 
country today. 

Mr. Cramer. At that point, how many hours, approximately, had 
elapsed ? 

Mr. Parker. I believe between the time of the arrest and the con- 
fession, somewhere around 13 hours. 

He wasn’t arraigned until 2 days after the arrest. I might also say 
that the statutory law in the State of California also covers this ques- 
tion of arraignment without taking them before a magistrate without 
unreasonable delay not to exceed 48 hours. At one time we believed 
that only applied to arrest by virtue of a warrant, but a recent de- 
cision of the Supreme Court of California applied that 48-hour rule 
to all custody, so that regardless of the circumstances, you cannot 
legally detain a man more than 48 hours. That is a general statement, 
because I recall 1 case where we had 5 suspects in custody for 5 days, 
while they were under a writ of habeas corpus, with the approval of 
the court and agreement of their defense counsel, although no com- 
plaint was ever filed against them. That was in the case in which 2 
men were murdered out there and we had those people in jail for 5 
days, but with the consent of the court and counsel. 

Mr. Rogers. Let me ask your opinion in that regard. Do you feel 
that the Congress in rewriting its rule of procedures, as you may say, 
could they, in conformance with the fourth amendment, say that a man 

can be held for 48 hours? Do you think the Supreme Court would 
uphold the constitutionality of that ? 

Mr. Parker. That gets us down to 2 fundamentals and 1 is that 
I firmly believe this—and once again you will have to forgive me if 
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I continually digress because this subject is so important. I don’t 
come here to ple: id the cause of law enforcement; I don’t think they 
have a cause. I think the people have the cause. I have over 30 
years as of the eighth of next month in this business and I can look 
at it in retrospect if it falls apart, so I am not here begging for mercy 
because it is the people we are concerned about. 

But I do believe that the crime trends in America and this whole 
¢ fae’ In our social structure and our culture demands that the legis- 
lative bodies, the Congress of the United States, and the legislatures 
of the various States assume their full constitutional responsibility 
in spelling out arrest procedures and the rules of evidence in criminal 
cases, running the risk that anything you enact is subject to the con- 
stitutional test by the Supreme Court of the United States. But we 
have just been through a very interesting experiment in that regard 
in connection with this Cahan decision, which invoked the exclusion- 
ary evidence rule. 

Now the court specifically said we are not adopting the Federal rule, 
hecause We may not agree with it in all respects. We may go further 
in some cases. But since that time we have had legislative relief from 
our own legislature and we have had a backing off by the supreme 
court of the State of California; when the Crooker case came down— 
not. the Crooker, the Cahan—it was my contention then that under 
the fourth amendment of the United States Constitution there was 
only one question of fact involved and that was: Is this a reasonable 
search under all of the attendant circumstances. And I contended 
then that there are circumstances under which a police officer may 
enter upon private premises without a search warrant and without 
the permission of the person in control of those premises for the pur- 
pose of protecting life or property, and his action will not constitute 
a violation of the spirit and intent of the fourth amendment of the 
United States Constitution. 

A year and a half after the Cahan case in what they called the 
Cooing Pigeon case, the People v. Roberts, the Supreme Court of 
California said what I stated to you almost verbatim, but it took them 
a year and a half to get around to it after Cahan. 

So I believe that the possibility of the Supreme Court of the United 
States or the supreme courts of the various States declaring an act of 
the respective legislatures unconstitutional should not deter the Con- 
gress or the various legislatures in attempting to meet this situation 
as their conscience tells them in the face of the experience and the facts 
they are able to gather before them in a manner which they think it 
should be met. 

I think this question is coming to the fore. Now we have heard 
the statement again and again: “Does the Constitution of the United 
States contain within itself the seeds of its own destruction?” Now 
you all have heard that. Everyone has. But nobody seems to want 
to ask the question seriously: “Does the Constitution of, the United 
States contain within itself the seeds of its own preservation?” And 
[ think we better begin to look at that side of the Constitution be- 
cause We are running into ae s in court attitudes; the Constitution 
has not been rewritten as such, but you get these 5 to 4 decisions up 
there and we have one 4-2-2-1 in the Irvine ease, and yet the lowly 
police officer is supposed to understand the law. 
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So maybe we ought to begin to get a little more positive on these 
things and say maybe this is reasonable. 1 don’t think the majority of 
this committee has any doubt in their mind that the officer’s activity 
was reasonable in the Mallory case, as I have read it, but the Mallory 
case says this—and I talked to Olney about this to be sure I wasn’t 
coming into strange territory without knowing something about the 
score—and he said in substance that it is the attitude of the United 
States Supreme Court that the detention of a suspect for the purpose 
of recording a coniession, eliciting a confession, is unreasonable and 
it appears we have a continuation of somewhat of a civil war and that 
is this strange combat volng on betwee n the COULTS and the police in 
which the people and the police are categorized into two alien camps 
and what it amounts to, as I understand it, is that you can’t trust 
the police. K verybody else is trustworthy but the police and the 
amazing part of it is, in our State, at least, that of the three funda 
mental elements of the administration of criminal justice, the courts 
the district attorney or prosecuting attorney, and the police, the only 
one that has been civilly linble u 1th o now has been the police, The 
others have legisla tive Immaunit Vy r the courts have immunized them- 
selves through various decisions ana the legislatures have taken care 
of the district attorney. Now fortunately our legislature, regardless 


] 


of the problems we have with it, has come out and spelled out civil 


immunity for a police officer who makes an arrest in good faith. We 
have that now. It wiil be the law on the 10th of September of this 
yeal 

So ldo elieve that : ere has got to be a more formative stand taken 
by the legislative bodies in the exercise of their constitutional rig! hts 


‘ 


and that in setting’ forth the rules of criminal procedure and ¢ 
laws of arrest. 
Mr. Wiuxis. Will you now go on in your own way, but try to reach 


your appraisal of t] ee case. 
Mr. Parker. Yes, al . M: illor ry cast you see, what | have to do 
here 


Mr. Wiurs. If you haven’t reached it on your pad 

Mr. Parker. I reached it to this point. 

Mr. Wi LIS, i ou Wel e dese r ibine t ape hain of eve nts. 

Mr. Parker. The Crooker case and the Bashor case, | must read 
that to you because this will sort of round out this whole matter of 
the Crooker case, because it will show vou what your courts did in a 
similar situation. 

| say the Crooker CAaSe and the Bashor case are illustrative of { 
current local practice In effect conde nned in the Mallory decision 
and fully illustrate the divergence in practice that following the 
reasoning in the Irvine ease, will probably lead to the application of 
the rule inthe Mallory ease to the States. 

Now if they come down in the Crooker decision—and I am not 


? 
i 


ic 


trvine to anticipate the Supreme Court’s decision in this case: IT want 
to make that clear: I haven't the slightest idea what they will do 

but I do know they took the jurisdiction of the case and they did it 
with the point of due process raised, but if they come down and say 
this is a violation of the 14th amendment, that the procedures in the 
Crooker case violate the 14th amendment, well then of course if is a 
question of how far was the amendment violated and what could you 
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do within the framework of this type of investigation that would not 
be a violation of due process and that is where somebody is going to 
have to spell out and the courts will not do it, except piecemeal. 

They said that in the Cahan case. They s said “We will attempt to 
prov ide workable rules.” but the diftic ulty is that they don’t get a rule- 
making situation until the police officer has made an arrest and some- 
body has been convicted and it is appealed and then the court says 
well, let’s see. Ms iybe this was all right, or maybe it was not. In the 
meantime the policeman, if there are any left, will be standing back 
waiting to find out what he did. 

But I might tell you in that connection that America is losing its 
ability to police itself. It has actually come to the point in my 


opinion—and this is a statement I made in Wichita, Kans., earlier 
this year—that ‘the municipalities of America can no longer afford a 


police foree, adeqr iate in size and efficienc vy to meet their criminal 


problems and while they are doing that of course they spent $400 
million more last year than they took in in taxes and they « can’t afford 
now to police pe emselves. 

In the city of Los Angeles we are Su] posed to have a pretty good 
pay st ‘ale here, Compare tively speaking, but we have 5O less police- 
men, today, approximately, than we had in 1950 and we have hired 
every elicible man who ae pre sented himself for employment as a 
poli ‘e officer since the e f World War Il. But the police officers 
are endian these aaa too and the potential police officers and 
asa result of that as long as there is high employment we are not going 
to get them. So we are a vanishing race; we become sort of a job of 
last resort. 

That is something that nobody seems to pay any attention to. They 


seem to think there are all the fe ate ‘ers that We nee dd. that they rare 
hiding behind every tree and they are per fectly competent to solve 


any case. They can't do it in this fashion. All the y have to do is 
buy acry stal hall. 

Now look at this Bashor ease because this is illustrative of what 
hap pens. I don’t know what the attitude of the communities are 
going to be. Bashor was one of the most brutal killers that we have 
ever had contact with. Bashor wasa master burglar. He wasa highly 
educated man: in fact, part of the proceeds of his crimes went for 
furthering his education; he had a very high I. Q., was very handsome. 
Let us see what he did. 

Bashor was indicted on 2 counts of murder and 2 of burglary. He 
initially entered pleas of not guilty and not guilty by reason of 
insanity but later pleaded guilty to all counts. A jury trial was 
waived by defendant, and evidence was received for the purpose of 
determining the issue of sanity, the deg ‘ee of the offenses and the 
penalty to be imposed. The court found that all of the offenses were 
of the first degree and the defendant was sane at the time they were 
committed. Defendant’s motion for.2 new trial was denied, and he 
was sentenced to death on each of the murder counts. This appeal 
comes before us automatically, as it does in California—all death 
sentences are reviewed. 

On the night of February 18, 1955, an apartment occupied by three 
women at 215 South Carondelet Street in Los Angeles was entered 
while they sle pt, and the sum of $87 was taken from their purses. 
On the same night, in an apartment at 271 South Carondelet, Karil 
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Graham was beaten to death. The contents of her purse were found 
scattered on the floor when her body was discove red, and drawers in 
the kitchen and living room were open. In the opinion of the doctor 
who performed an autopsy, the multiple head injuries which the 
victim suffered were caused by repe: ated blows with a hard object 
which could have been a piece of lead pipe. 

In May of 1956, Laura Lindsay was slain in her home, which was 
located about 2 blocks from the site of the previous killing. Her 
body, which was found at 8:30 a.m., was partially clothed, and there 
were various articles strewn over the floor. A palm print was dis 
covered on a firewood box which was open, permitting entry from 
outside, and it was subseque ntly determined that the pr Int was made 
by defendant. 

Now, may I digress at this point to tell] you ge ntlemen that was the 
sole evidence that we had as to the identity of the killer of these two 
women at that time, the partial palm print that occurred when he 
went through the woodbox on the w av out and he had drop ped his 
gloves, as he wore them half down, so he could shake them in the 
event a saw a pencenenn coming, because he was caught once by 
tingerprints, and he swore he would never get caught that way again. 
But in wearing them half down, when he went out through this wood- 
box, he had to push forward to sustain his weight and dhe left a half 
palm print and that was all the evidence we had when we started look 
ing for Bashor. 

I might also point out something that wouldn’t be in the ease that is 
of interest. We spent thousands of hours looking for this man be 

‘ause we knew he would kill again: they always repeat. There was 
inuien women he almost killed and didn’t quite succeed. And at 
the risk of disclosing techniques, because I came here to be frank 
with you, we had a panel truck parked in this area that looked like 
it was a service truck for a particular type of appliances, but that 
that truck had portholes in it and officers sat there hour after hour 
through the long hours of the night watching. This is the extent 
that we have had to go to arrest this man. He was seen to go in the 
apartment house area “about 3 0’ clock in the morning and then to come 
back out. The officers accosted him and ordered him to stop and iden 
tify himself, and he started to run and they shot him, but that didn’t 
stop him. The only thing that stopped him is that he had taken his 
shoes off when prowling around the apartment house and some work- 
men fortuitously had left some boards on the vacant lot with the nails 
up and he hadn’t—he couldn't stand the nails in his feet and that is 
the way wecaught him. That is interesting. 

Now, we go from there. This Laura Lindsay case, a palm print 
was discovered on a firewood box which was open, permitting entry 
from the outside, and it was subsequently determined that the print 
was made by defendant. An autopsy surgeon found that the victim 
had sustained several head wounds which, in his opinion, could have 
been produced by a ball-peen hammer 

About 2 weeks later, the apartment of Lester Olson was entered 
at night, and his wallet, which contained a $50 bill and other money, 
was taken while he slept. Shortly after 2 a. m. on that night, two 
police officers on stakeout duty in the vicinity of ror s apartment 
saw defendant, who was barefooted and was wearing gloves, standing 
in the courtyard of an apartment house. Defendant was arrested, and 
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a considerable amount of money was found on his person, including a 
So0 bili. 

In response to questioning by the police, defendant, who at first 
claimed to be innocent, confessed that he had committed all of the 
crimes described above. 

Now, we are back to the Mallory case again. He admitted that the 
two burglaries were committed in the nighttime and that he was armed 
with a piece of lead pipe when he e mtered the apartment at 215 South 
Carondelet Street. With respect to the killing of Karil Graham, 
defendant said that he entered the apartment through an unlocked 
door, and the victim who was sleeping awoke and screamed while he 
was looking for her purse. Defendant took a piece of lead pipe from 
his pocket and struck her on the head, and, when she continued to 
scream, he struck her several more times until she was quiet. He found 
her purse after a further search and took $20 from it. In confessing 
the killing of Laura Lindsay, defendant stated that, armed with a 
ball-peen hammer, he entered her home at night through the wood- 
storage box in the living room. He walked through the house, looking 
for a purse or a wallet, and came to the bedroom where he saw a woman 
lying on the bed. When she awoke and started to rise, he took the 
hammer from his pocket and struck her on the head. She “didn’t go 
down immediately,” and he struck her several more times. She fol- 
lowed him across the room and fell after a struggle in which a table 
was knocked down. Continuing his search, defendant found a purse 
from which he removed $25. Before leaving, he washed his hands in 
the bathroom and wiped the faucets with a towel. 

Four psycliatrists who were appointed by the court familiarized 
themselves with the circumstances of the crimes and examined defend- 
ant. They testified that, in their opinion, he was sane when the offenses 
were committed. 

The evidence is clearly sufficient to support the judgment. 

Defendant argues that, without his confession, the record would not 
support the findings of first-degree murder and that his confession was 
inadmissible because it was made 4 days after his arrest, at a time when 
he had not been brought before a magistrate. 

Now, I am back to the actual practices, which answers your ques- 
tion, A confession obtained during a period of illegal detention is 
admissible if voluntarily made (2ogers v. Superior Court, 46 Cal. 
2d 3, 10 (291 P. 2d 921)), and there is no dispute that, as was esti ab- 
lished by uncontradic ted evidence at the trial, defendant’s confession 
was free and voluntary. And the amazing thing is this was concurred 
in by Justice Carter of our court and that I haven't understood yet. 

But what happened to the Bashor case, if the Supreme Court de- 
clares that this is a violation of due process? I am convinced that 
there is an organized attempt to bring about a new order in the polic- 
ing of America, As an illustration of that organized attempt, a matter 
that you from Pennsylvania may be familiar with, a Fund for the 
Republic-financed operation called the Pennsylvania bar association 
endowment. I happen to have been asked to critique their methods 
and that is how I am familiar with it. They are attempting to de- 
termine quantitatively the police activity in America dealing with the 
obtaining of evidence through the registering, recording, or observ 
ing of the physical activities and/or statements of individuals, to be 
used against those individuals in criminal prosecution under circum- 
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stances where the individual observed is not aware of the fact that 
he is being observed or his conversation recorded for the purpose of 
using it against him. 

While the question of electronic devices is one of great discussion 
and great emotional appeal, that goes further. In this study they 
intend to measure the use of informers, the use of pseudocellmates, the 
use of cameras for the purpose of photographing people. For ex- 
ample, I have 1 film in my crime laboratory in Los Angeles in which 
we have 35 narcotic buys recorded on that film without the person 
who was selling realizing it was taken, With telescopic lens we were 
photographing the circumstances of this purchase by the undercover 
operator. And they even include telescopes. And I ask the question : 
What are you after? Are you concerned with the const hac al pliase 
of these activities and the answer is “Absolutely not.” We do not 
eare whether it is constitutional or unconstitutional. We are here 
to measure those activities. What for? So the people, so the national 
community, as it is called, may know and then they can do what they 
A about it. 

rs am convinced that there is a highly organized numerical minority 

America that intends to do away with all those practices such as | 
described and all of this is a trend to put more and more protection 
around the type of man that twa do these things that sound a little 
different when they are described as graphically as they are in this 
court decision, such as rake poor woman kept str ugeling for her life: he 
beat her until she was quiet. 

nave a personal opinion that America cannot survive with that 
kind of a new order. I[ can be awfully wrong and that is a personal 
opinion, and that is all that it is. And I think that the man who has 
aptly touched on that, and beautifully so, is this man Holmes Alexan 
der—I don’t know whether he is syndicated or not—he is in our Los 
Angeles Times, and here is what he s ays: 


It appears to be that we have passed from our proper concern for the indi 
? 
i 


vidual to an inordinate pride in ourselves as individual protectors. We have 
made a fetish of individualism until the pillars of society are neglected and in 
jeopardy. It is like the bored children in the ulftraprogressive school who beat 
up the teacher and set fire to the building in the name of freedom. These chil- 


dren never learned one of the first laws of self-government, the difference between 
liberty and license. 

I rush to share his concern, because I believe that is exactly what is 
happening. 

Mr. (CCHUDOFF. We have seen a couple ot reactions. 

Mr. Parker. We saw the reaction of the American bar committee 
in London that suggested that we better begin to be concerned about 
the so-called theoretical individual liberty before it does what he said. 

Now it is interesting—I read a criticism of that committee in yes 
terday’s Washington Post I believe it was—what is the one that the 
Herblock cartoon is in? 

Mr. Forry. The Post. 

Mr. Parker. In which they were concerned—the writer—over the 
effect of this castigation upon the English bar. I would suggest 
though to that writer that he might check and tind that the English 
bar does not recognize the exclusionary rule. ‘The British Common 
wealth does not recognize it and that is one thing this Congress could 
do as a start, repeal the exclusionary rule in all the Federal courts, 
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and negate that rule just to show you have the authority to do it and 
then start from there. 

But I am personally concerned, not as a police officer but as an 
American citizen, who has roots in this country—my grandfather died 
as a Member of this Congress—and I can see, not as a professional 
police officer, as a professional police administrator, that we are neg- 
lecting the people, the law-abiding people. We are not able to prop 
erly protect them. We are searching for a man right now in Los 
Angeles that probably has killed 3 women and attempting—if it is the 
same man—to kill another one 3 days ago. She thought she was going 
to die and the only reason she didn’t, she was able to work her w: Ly to 
a telephone and knock it off the hook before she suffocated, because the 
same modus oper: — appears in each case. 

Those women are frightened to death and two stewardesses who live 
in that district where 2 policemen were shot down in cold blood by 
a man who raped a 15-year-old in Lovers Lane and nobody knows 
who killed the policeme n yet. Those two stewardesses live in tha 
neighborhood and they are afraid to live there. And we are expected 
to go out and find that person and bring him to the bar of justice, 
but they keep changing the rules on us to the point that there isn’t 
much left. 

Now, suppose we find the man who killed Goldsmith and Hipper- 
son, and we hold him as we did with Crooker; there 1s nothing cruel 
or unusual about this type of treatment. ‘These officers are intelligent 
men. ‘They are psychologists; they know how to approach a man, 
how to ts alk to him. All he did was tell the truth. Suppose we get 
the same thing in the Hipperson murder. Are we then going to be 
faced with a situation where we must arraign these people merely be- 
cause we have some evidence, but not enough to justify a complaint? 

‘To answer another question asked here earlier about going before 
the commissioner, and L know nothing about the Federal practice, but 


I did read in the Mallory decision that the way it works 1s when you 
take a — in to the commissioner he must file a complaint or release 
him. Corpus juris will tell you, if you read it, that you can’t convict a 


person on his unsupported confession; there must be corroborating 
evidence. 

Well, I think I have talked too long, and I would nxe to stay here 
the rest of the day, if you gentlemen want to pursue th 

Mr. Winuis. Would you care to make any more spec fie comments 
about Mallory ¢ f 

Mr. Parker. Well, Mallory is very clear cut. It is an opinion of 
the Court that it is a violation of due process to hold a man long 

Mr. Wiiuts. Did it cae due proce ss ¢ 

Mr. Parker. I am afraid you are right. 

Mr. Wiis. Not in terms. 

Mr. Parker. I am sorry. Thank you for directing me. I am pro- 
jecting my thinking ahead. 

Mr. Wituis. Very aptly sO. 

Mr. Parker. No; I think that you should go further than the Mal 
lory case, I think you should reexamine this entire relationship of law 
enforcement, the ultimate machinery of law enforcement in the field 
of Government, and thus set, perhaps, an example for the States on 
this whole business. 
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The American Bar Association, with the Ford Foundation grant of 
considerable proportions, is now studying the administration of crimi 
nal justice in the United States and I am on an advisory committee 
representing the International Association of Chiefs of Police, but I 
am not at all statisfied with the way it started and I don’t think it is 
going to come up with what we hoped it would, and maybe we need 
another Wickersham deal financed by the Federal Government to go 
into this whole problem of crime, as to how it relates. 

In the meantime, of course, there is nothing to prevent this com- 
mittee or Congress from interpreting, at least in a legislative way, 
what they believe to be reasonable and thus set down public policy. 

Mr. Rogers. That is the reason I asked the question. On the Mal 
lory case, as I understand it, it was an interpretation of the Federal 
rule. 

Mr. Parker. That is correct; of what is reasonable in the way of 
detention. 

Mr. Rocers. Did the rule say when he is arrested he should be 
immediately taken before a commissioner ? 

Mr. Parker. It says without unreasonable delay, unnecessary de- 
lay. I think perhaps that the Court will hesitate before they will 
declare unconstitutional any kind of a rule that the Congress would 
delineate, even though they might not fully, personally, agree with 
it, because then we get into this other question, and that is so beauti- 
fully brought out in one of the national magazines, I think in Time, 
about the conflic ts between legal idealism and legal realism. 

But I think the Court might hesitate before they would declare a 
violation of due process of any regulation which you might prescribe 
that would recognize the necessity of a reasonableness in giving the 
officers an opportunity to get from the person under investigation 
some kind of a statement as to what this connection was or was not 
with the affair. 

Mr. Wits. The proposals have been made—looking to an at- 
tempted immediate correction of the Mallory case—the bills that 
have been introduced all read this way: 

Statements or confessions or other evidence shall not be inadmissible solely be 
eause of delay in taking an arrested person before a commissioner or other 
judicial officer. 

Mr. Parker. I read that. 

Mr. Wits. Now, let me ask you this: Do you think we can do 
much molding, and do you think it would be possible by trying to set 
a congressional limit of 24 hours or 48 hours or 12 hours; do you think 
trying to set a time limit would fit this general situation ? 

Mr. Parker. Not on this point. I think that, specifically, what you 
have done there—and I do recall, with the mass of material I was 
wading through on the plane yesterday, I intended to suggest to you 
that you might consider the adoption of the rule laid down in the 
Bashor case, which is exac ‘tly what vou have done. 

Mr. Wituts. What case? 

Mr. Parker. The Bashor case, which T will leave with you. That 
is the California case which says the legality of it is not going to in- 
validate the confession, and you are saying the same thing in a dif- 
ferent way, only not using illegality. T think that is a conservative 
approach and remedy to this situation, but with the proviso I don’t 





1e, 


be 
he 
on 
ot 


it- 
at 


lo 
et 
kk 


nu 


u 
le 


SUPREME COURT DECISIONS S7 


think the Congress should stop there. As far as meeting the imme- 
diate problem, I think that is the best you can do. But I would like 
to see some stimulation to go even further, looking at the problems 
that lie ahead, if you have any confidence that there is a trend, as I 
have attempted to sketch to you here this morning. 

Mr. Wiis. Now this language the members of the committee 
seem to agree on, or some of us, would, of course, not make admissible 
confessions made involuntarily. 

Mr. Parker. No one wants that done. You can't now. 

Mr. Wituts. Isn’t that the test that all lawyers and police officers 
have hung their hats on / 

Mr. Parker. There is no question about it. We know that it is 
asinine to try to get a confession that has been involuntary. It doesn’t 
do you any good. It is a waste of time. There has been a tremendous 
change in policing in America in my time, in a quarter of a century. 
There has been a tremendous uplift which has been brought about 
by the police officers themselves in improving their knowledge and im- 
proving their techniques and skills, and it has been in spite of the 
fact that we have been relegated to small, local departments that, 
theoretically, have no connection with anybody else. 

A. good police officer knows—for example, we lost a case in Los 
Angeles involving a murder of an elderly woman where 3 juveniles 
attacked and murde ‘red her in a park, because a juvenile officer sl: apped 
L of the 3 juveniles somewhere along the line in the investigation, 
although I don’t know who the biggest man was in stature, physically. 
But there was a slap and the officer admitted it, so the court refused 
to entertain anything that these juveniles said, and we lost the case 
asa result of that, which was a tremendous lesson to the officers, that 
it is Just folly to do anything that can be later brought up as a ques- 
tion of the use of force, on promise of Immunity or anything of that 
ature. 

May Isay this: We have one case in Los Angeles where we received, 
I think—this is approximate—about 34 confessions to this 1 murder, 
and we have spent thousands of hours proving those confessions false. 
That is inthe Black Dahlia case. 

Mr. Wittis. So, you need this element of time, not only to make out 
a case, but to weed out the innocent and not have a charge made 
against them ¢ 

Mr, Parker. Take the Hipperson case, for example, which is one 
of the recent ones, where three women were murdered. Now, there 
is certain evidence in the Hip yperson case that we never disc losed to 
anyone. We have to do that for this reason: A man may walk in 
the station tomorrow and say he killed Hipperson, and that can 
happe n-—there m: LV be someone in there now. We have got to ret tain 
secrecy on certain vital information because, if he can read everything 
we have, then he can come in—and they have done it—and give us 
a confession that looks so real that an officer who is eager to get the 

case closed would be tempted to jump on it and say, “I got him; this 
is the man that killed her,” and prove it with his own confession. 

So, by holding back 1 or 2 vital elements, we can check the man. He 
has no way of reading ean it. That is all that saves us. And all 
that saved us in the Black Dahlia case was 1 or 2 details like that. 
For example, not 1 of the 34 have been able to accurately describe 
the tattoos on the body. 
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Mr. Wuuuis. Just one more question, and I do so because I am afraid 
we will all have to limit our questions or be caught by the bell. 

You feel that you have expressed the views and the concern of the 
Police Officers’ Association of which you are an officer ? 

Mr. Parker. I have endeavored to the best of my ability to relate to 
you what I think they would tell you, or what their attitude would be, 
generally speaking, throughout the entire SeneenP ey: Ll think Mr. 
Ww ike could probably tell you that I was asked to come back here all the 
way from Los Ange les, where there might have been other members of 
the committee much closer—because the association had enough con- 
fidence in me, that I would express their opinions. 

Mr. Wituis. I very seriously wish that more Members of Congress 
than are present here had been here to listen to your presentation. It 
8 ory Sane ae: We appreciate it. 

Mr. Cramer, I, too, want to congratulate you on the ve ry exce ‘lent 
statements, probably the most enlightening we have had to date. 

I want to revert just for a minute—and I am going to recognize the 
shortage of time—to the Mallory decision itself and some of the state- 
ments of the Supreme C ourt. Page . ran peepee Oe top of the page, 
and [am quoting: “THe was not told of his rights to counsel or to a 
pre nin uy examination before a magistrate, nor was he warned that 
he might keep silent, and that any statements made by him may be 
us ed agai nst him.” The Court belabors that point on 2 or 3 occasions. 
He was not initially advised to that effect. 

Mr. Parker. That is generally the Federal practice, to warn them, 
but our courts have not imposed any such burden on us. 

Mr. Cramer. The reason I broueht that out was because of your 
spec ific exp lie it state! nen t that ho such right existed. 

Mr. Parker. That is why I said it, because I know the Federal 
Government has gone on that basis, and it is my opinion that there is 


no such right. I know at the time the man ts arraiened that the 
magistrate must inform him of his rights and that is spelled out in 
the law, but I know of nothing in our State statutory provisions that 
requires the polic eman to oo into all that. 

Mr. Cramer. Your position is then, and that is the law, that in 
the State courts there is no such right. 

Mr. Winns. Provided also that it is voluntary. 

fr. Parker. Then we always ask that question at the time the con 
fession is complete, was this made free and voluntary, have you been 
given any promise of reward « r immunity, and so forth. And then 
sometimes whe n it is a partic ul: aia a {Tic ult use we mMa\ rine locto) : 
in to examine the man, al 1c one of thi wo res that e | ve be tn 
ridiculed about slightly, brit we can sta th; AC. is this motion picture 
photography on reenactment. That 9 a tremendous thing. because 
once you get that it is obvious to the court that thi the eulltvy man 

Bu vetting back to youl point, we do not reco2) this as a re 
quirement, 

Mr. Cramer. Do you think the court here is recognizing it as a 
requirement ? 

Mr. Parker. I would not be at all surprised that this will beeot 


part of the discussion in the due process in the hy not far ahead. 
Mr. Cramer. That isthe point. and following your 

Mr. Fcc Let us go further down on page 7. There is a beaut 
ful statement in there, the last sentence in that paragraph, “Not until 
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he had confessed, when any judicial caution had lost its purpose.” 
What is the purpose? I thought it was to find out the truth. 

Mr. Cramer. And if in fact it is determined due process, then you 
get back into the proposition of applying it to the States possibly in 
the future. 

Mr. Parker. That is the whole thing. There is a lot of discussion 
in the Cahan decision and a lot of discussion in these other cases in the 
dissent, particularly where they have decried the fact that due process 
was not applied 1 in the Weeks and Wolf cases. 

Mr. Cramer. Again in the decision, page 5, the top of the page: 

Provisions related to rule 5 (a) contemplate a procedure that allows an arrest- 
ing officer little more leeway than the interval between an arrest and the ordi- 
nary administrative steps required to bring a suspect before the nearest available 
magistrate. 

Now, what would that do, if that were carried out to a logical 
extreme ¢ 

Mr. Parker. Warren Olney said he was familiar with the presenta- 
tion of the Mallory case and I think he was present at the time. He 
said that it is his opinion that the court has said quite plainly that any 
delay for the purpose of obtaining a confession is unreasonable under 
the M: lor y decision. I think that pretty well answers that. 

So that is why I brought these two cases with me, to illustrate to 
you how we do it and actually you can determine what our chances 
would be to do this type of police work under the Mallory decision. 

Mr. Cramer. As the Court says, on page 6, and I quote, after dis- 
cussing the brief delay: 

But the delay must not be of a nature to give opportunity for an extraction of 
a confession. 

Mr. Parker. I have two items marked on that page. I have the one 
that said the arrested person may of course be booked by the police, 
which is apparently as far as they think we can go. 

Mr. Cramer. Don’t you think that statement, that it must not be of 
a nature to give opportunity for an extraction of a confession, wouid 
be completely restrictive—— 

Mr. Parker (interposing). That gets back to what I said about this 
contest, civil war going on, the absolute distress of the police. This is 
based on a suspicion that no opportunity should be given to extract 
a confession that later on the defendant could not prove was extracted ; 
to be sure that he has the ultimate protection against the police, that 
he not be allowed to remain in their custody any longer than necessary 
to record the arrest. I think that is e learly what it intended to s¢ 

Mr. Cramer. If, in fact, the Mallory case sets up a seven and a hi rf 
hour rule, wouldn’t that be completely destructive with regards to a 
confession ? 

Mr. Parker. I think it sets up no time rule at all. It sets up a rule 
of the minute the arrest is made, you must unten to book the man 
and get him over to the magistrate and arraign him, and let us have 
nothing else during the interim. 

Mr. ¢ Cr AMER. And th: at would Cc omple ‘te ly de ‘Stroy the polic -e business 2 

Mr. Parker. It woul ide stroy mode rn law en fore ement as prac ticed 
and as preached today. 

Now what you heard here in the Crooker and Bashor eases are two 
of the finest examples of excellent efficient professional police work 
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you will ever read. My point is that with this new order in the police 
field somebody is trying to bring into being, can’t hope to result in this 
type of solution. 

Mr. Cramer. Just one more point. With regard to your proposed 
solution to this problem, or one of the possible approaches to it, you 
suggest spelling out more clearly and not only Federal but State 
statutes the arresting authority and this interim period authority of 
the police required before arraignment / 

Mr. Parker. And the rules of evidence, such as what is admissible 
and what is inadmissible and under what circumstances, which can’t 
be done overnight. 

Mr. Cramer. Don’t vou feel that that is an extended study requiring 
going into these facts and making a thorough investigation through 
out the country as to how these rules presently apply ¢ 

Mr. Parker. I am suggesting that the Congress initiate a study as 
to the necessity that may exist for modernizing the arrest procedures 
in Federal cases, because eventually we will get them anyway, as State 
laws, or that is, as State rules, and the rules of evidence, on the basis 
that it is time for reexamination, because it is your fundamental con 
stitutional responsibility, not the court’s responsibility, and that. is 
what our court said in the Cahan case, nobody else has done anything 
about this and we are going to invoke the exclusionary rule to punish 
the police. If they do that—they don’t actually punish the police : 
the criminal walks out, he is in jeopardy, he can’t be tried again, and 
as so aptly stated by Cardoza. This spectacle of the guilty man going 
free because the constable blundered. But I believe the time is here, if 
you are going to save the country from this trend, and I think some 
body better or Khrushchev is right, that you better get busy and find 
out what is going on in the United States and see whether or not the 
Congress, which is the policymaking body, and the truly representative 
branch of this Government as far as the people are concerned, doesn’t 
want to do something about it. 

Mr. Cramer. Do you think the wording, as read by the chairman, in 
the bill will accomplish the immediate objectives / 

Mr. Parker. I think it well expresses about all you could hope to do 
at this time and you don’t tie yourselves down to an unnecessary risk of 
being ruled unconstitutional. 

Mr. Cramer. One other question: With regard to the Federal Gov 
ernment going into an extended review of the procedures, and trying 
to enact it, and in view of your feeling that this, if it were—which I 
join incidentally—a due process question and applied to the States, it 
becomes that much more important, doesn’t it, that the Federal Govy- 
ernment take a lead in that respect and set the standard 4 

Mr. Parker. That is true before the court continues to spell out and 
until at least you give them something concrete to work on. Other 
wise you have to wait for a new court. 

Mr. Cramer. Thank you for your fine testimony. 

Mr. Wituis. Might I say that the resolution creating this committee 
orders us to make studies and to report back and make recommenda 
tions, legislative or otherwise. 

Mr. Parker. Your committee is in connection with the Supreme 
Court decisions, is it not ? 

Mr. Winuis. Yes. So we may well turn out some legislative pro 
posals, plus recommendations for the future. 
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Mr. Parker. May I add this, that these decisions are somewhat 

welcomed by me. I mean that, such as Jencks and some of the others, 
because the whole country can see what is going on. I am tired of 
yakking in Los Angeles ‘and sounding like a lone wolf howling in 
the night and these decisions coming “down are beginning to prove 
the premise I have been making for a couple of years. If ‘the people 
are satisfied with what they are getting, that is the way this Gov- 
ernment is based. I have no objection, as long as they know it. And 
you, as Representatives, have to tell them. 
' Mr. Moore. Chief Parker, so often in a man’s life he is called upon, 
on the spur of the moment, to be at a certain place to accomplish a 
certain thing. It is completely disruptive of the pattern of life he 
has, and certainly this has been the case in the last 2 or 3 days with 
respect to your coming here and appearing before this committee. 

And so often, as he is alone, he then asks himself the question, “Was 
he able to make any contribution?” 1 would like to say to you sin- 
cerely, as a member of this committee, that I feel that you have made 
a concrete contribution to the task of this committee and I desire to 
thank you very much for being here, coming at great inconvenience, 
and making this dissertation. 

Mr. Parker. Those comments are worth the trip. 

Mr. Moore. Good. 

Mr. Witu1s. The committee will conclude the hearing at this time. 
We will resume hearings at 10 o’clock tomorrow morning. 

Mr. Moorr. May | say to the chairman for the record that, by 
reason of previous engagements, I will be unable to attend the session 
contemplated for tomorrow; it is beyond my control, which I regret 
very much. 

(Thereupon, at 12:30 p. m., the hearing was adjourned, to recon- 
vene at 10 a. m., Friday, August 2, 1957.) 
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FRIDAY, AUGUST 2, 1957 


Unirep States House or REPRESENTATIVES, 
SpeciAL SuscoMMiI?TreeE To Srupy SuprEME Court DEcIsIons, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:15 o’clock 
a.m. in room 346 of the Old House Office Building, Hon. Edwin E. 
Willis, chairman of the subcommittee, presiding. 

Present: Representatives Edwin E. —— (chairman of the sub- 
committee), Byron G. Rogers, William C. Cramer. 

Also present: William R. F oley, gener: al counsel, and E. Willoughby 


Middleton, Jr.. associate counsel. 
PROCEEDINGS 


Mr. Wituis. The subcommittee will come to order. We will re- 
sume hearings on our studies of recent Supreme Court decisions, and 
particularly the impact of the Mallory case. 

Our first witness today will be Mr. David H. Stephens, who is 
Chief Postal Inspector, who is accompanied by Mr. Goff, General 
Counsel. 

I understand that we will hear from Mr. Stephens first. 


STATEMENT OF ABE GOFF, GENERAL COUNSEL, POST OFFICE 
DEPARTMENT 


Mr. Gorr. Mr. Willis, my name is Goff, and I would like to make 
a very brief statement first, and then Mr. Stephens, the Chief Inspec- 
tor, will testify. 

Mr. Wituis. All right. 

Mr. Gorr. Now, Mr. Chairman, as I understand, this hearing here 
today is not on any specific bill, but it is designed to study the effect 
of the Mallory decision of the Supreme Court on law enforcement 
generally. 

I want to say first that I have practiced law for more than 30 years. 
Iwasa prose ecutor for 10 years, and came back here as General Coun- 
sel for the Post Office Department 3 years ago. Anything that I may 
say is not in criticism of the Supreme Court as an institution or the ne- 
cessity of complete compliance with its decisions. I think all of us real- 
ize that somebody has to be the final arbitrator on the effect of our laws 
and their interpretation. This is not in criticism of the Court, but I 
think that when a decision as far reaching as the Mallory decision is 
handed down, then we do have to consider the effect that it may have 
in other criminal cases 
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It seems to me that from my own experience in criminal prosecutions 
and with the prosecutions that we have had in the Post Office Depart- 
ment, which are submitted to Justice, and are prosecuted by the in- 
dividual district attorneys, that the Mallor vy case does present some 
very serious proble ms in the apprehension and the ultimate prosecu- 
tion of offenders against our postal laws. 

The difficulty I find with the case is that there was no hint of any 
coercion, or third degree or rubber hose methods or anything of that 
kind. It seems to me that in the case the sole question was the amount 
of time that transpired from the time this man was picked up until 
he was taken before the commissioner. It does seem a rather harsh 
rule to say that the penalty for an officer’s delay must be the absolute 
rejection of any statement that is made by the defendant. If that is to 
be the case, I do feel that with the conscientious officer, who perhaps 
might delay even to secure information that might clear the person 
that is picked up, that there would be a tendency as a result of this 
decision in all cases to go immediately before a commissioner or a 
magistrate. I think it presents a problem in handling a man who, 
through some unfortunate circumstances is suspected but is perfectly 
innocent and yet, you cannot arraign without you file a charge. In 
order to avoid ar hy possibility of any sti itement being thrown out in 
case there is a prosecution, the charge would have to be filed against 
him and even if afterwards he were released as having nothing to do 
with the case, still any time he seeks e mployme nt there is alw: ays this 
question: Have you ever been charged or convicted of any criminal 
offense? I think m: ny times the delay is to check the suspect’s story, 
and sometimes the man would be released and no charge filed, but this 
would seem to compel the immediate filing of a charge against him. 
You cannot take a man before a magistrate aos you actually file the 
eriminal charge. That is common, not only in the Federal courts, 
but in the State courts, that you have to actually file the charge. 

Mr. Winnits. And the magistrate won't accept the charge unless 
you have probable cause. 

Mr. Gorr. That is right. There ought to be probable enuse before 
vou file the charge. The delay is oftentimes a matter of determining 
whether there is any real probable cause as far as this suspect 1s 
coneerned. 

Now, Mr. Stephens is here, he is the Chief Inspector of the Post 
Office Department. He, I believe, has been in the service for more than 
50 vears. Mr. Stephens. 

Mr. Sreruens. Thirty-seven years. 

Mr. Gorr. Thirty-seven years. You have been an inspector for 
how long? 

Mr. Srepuens. About 29 years. 

Mr. Gorr. He has been the Chief Inspector of the postal service 
since Mr. Summerfield became Postmaster General. 

Mr. Writs. Would you care to let Mr. Stephens speak at this time / 

Mr. Gorr. Yes. 


STATEMENT OF DAVID H. STEPHENS, CHIEF POSTAL INSPECTOR, 
POST OFFICE DEPARTMENT 


Mr. Sreruens. Mr. Chairman, gentlemen, we are concerned, of 
course, as to the effect that this decision might have upon the ad 
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missibility of statements which, as a matter of regular procedure, 
postal inspectors have taken in the course of investigations, many 
thousands of them, over the years. These statements may be of ad- 
mission or denial to some charge or complaint, some statement that 
has been made by a third person, perhaps, in the course of an investiga- 
tion of some criminal offense. We are certainly very rigid in our 
administration of the service to the end that there will be no coercion. 
If there would o any indication of coercion or abuse, depriving any 
body of what we believe to be his just rights, we would be eae critical, 
let alone a court objection to it. 

Mr. Witxis. So we can understand the impact of your testimony, 
will you give us a description of some of the types of offenses that you 
are confronted with in the administr: ation of the postal laws ¢ 

Mr. Sreruens. The offenses are varied, but they could include the 
theft of mail matter by an employee, by an individual outside of the 
service, maybe a theft from a mail receptacle—a very common offense 
these days—the forgery and cashing of checks that are contained in 
mail stolen from mail receptacles, the ‘y could include embezzlement 

cases, armed robbery, burglary, mail fraud, and generally any of the 
offenses against the postal establishment. 

Mr. Wituis. And sometimes murders resulting from attempted or 
perfected robberies, too / 

Mr. SrerHens. That is right. Our procedure in taking statements 
from, say, an employee who may be found guilty of theft of mail 
would be to confront him with the evidence immedi: itely after he is, 
say, taken into custody, after having been noted to have committed 
an offense, and then to interrogate him as to the extent of his opera- 
tion and the circumstances surrounding the particular case at hand. 
We feel that that method has protected the interests of the public, and 
frequently the individual, and it has resulted in presenting to the 
court a better statement of facts. 

Mr. Wixuts. Now, do you encounter the same experiences as oth- 
ers who have testified that in the course of questioning, the suspect 
involves himself in other similar or different crimes under investiga- 
tion where you had, let’s say, hot leads on others, and perhaps these 
voluntary statements might result in freeing others? Do you encoun 
ter that situation ? 

Mr. Srernens. That is frequently true in our cases. An admission, 

voluntary admission, may result in clearing cases in which, maybe, 
others have been a suspect and in which there might have been a pro- 
longed investigation, but not scone evidence to confront the other 
individual, still he remained a suspect in the case. Frequently the 
attitude of the defendant in wanting to make a clean statement of 
facts is cited to the courts as an indication of his cooperative attitude. 
I believe such cases have been cited to the benefit of the defendant. 

Mr. Rogers. On the question of theft from the mail, that is 

Mr. Wituis. I would like to say the gentleman from Colorado is a 
former United States attorney and has had much experience along 
this line. 

Mr. Rogers. But in the theft from the mails, the initial procedure 
, of course, you notice nothing about it until some complaint is made, 
and then you start an investigation and you have letters, where you 
make a plant, so to speak, and follow it through. Whenever you are 
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convinced that he has taken the mail, so to speak, then your postal 
service walks in and confronts him with it. 

Now, the point that I am trying to get at: How many of those cases 
are solved by him voluntarily saying, “Yes, you caught me, and that 
is it,” and you get a confession right off? Or how many do you 
have to have delayed, that he refused to admit it when first con- 
fronted ? 

Mr. Sreruens. I would say that, in practically all such cases, there 
is an immediate admission of the offense. Seldom does it remain to 
go through a long procedure of proving the offense. 

I might say that—as you may know—we do not take these people 
into custody until it is very positive that they are responsible for 
the offense. It would be a rare case indeed in which there would be 
mistaken identity. 

Mr. Rocrers. If the Mallory decision was extended to mean any 
statement secured from a defendant prior to his arraignment, what 
effect would that have upon your endorsement and the possibilities 
of conviction ¢ 

Mr. Sreruens. I think it would be revolutionary. I think it would 
change the entire course of effect - investigation. 

Mr. Rocers. In other words, if, at the time you thought you had 
suflicient evidence to justify his eas you just pic ‘ked him - and 
said, “Come, we are going to the United States Commissioner,” and 
you don’t question him then, you take him to the United St: tes Com- 
missioner and prefer charges at that time, do you feel that that would 
hamper your investigation ‘ 

Mr. Sreruens. I think it would hi: amper investigative effort very 
seriously. I think it would result, occasionally, in innocent people 
probably being charged. And in addition, it would have the effect 
of charging the man first and then completing the investigation, 
instead of the other way around. 

Mr. Rogers. Thank you. 

Mr. Writs. You may proceed and elaborate some more, if you 
like. 

Mr. Cramer. I have a question. On page 5 of the Mallory decision, 
the court laid down the rule, in interpreting rule 5 (a), that 
Provisions related to rule 5 (a) contemplate a procedure that allows arresting 
officers little more leeway than the interval between arrest and the ordinary 
administrative steps required to bring a suspect before the nearest available 
magistrate. 

That obviously is the basis on which the Mallory conviction was upset. 

How would that—following that rigid rule—affect your police 
enforcement work within the Post Office Department ? 

Mr. Srepnens. Well, again I think it would have been a very 
serious effect. I do not believe that you can define in advance what is 
a reasonable time. Circumstances will not be the same in every case. 
The time of day that an individual is taken into custody, the availabil- 
ity of witnesses who might prove his contention that he is innocent, 
which is an important part of a case, of an investigation before a man 
is charged. 

We think he is entitled to have his claims of innocence looked into 
to a reasonable extent. I think then that if we were required to take 
him immediately before a magistrate or United States Commissioner, 
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that we would leave uninvestigated important phases of what we now 
consider to be preliminary investigation. 

Mr. Cramer. Even in these types of cases which you have suggested, 
where there is usually immediate confession, wouldn’t it be necessary 
for you to get more than the admission itself for arraignment ¢ 
Wouldn't you have to go ahead with your further investigations in 
order to get a case which you can present on probable cause to the ar- 
rainging magistrate ¢ 

Mr. Steruens. Yes, true. There may be an admission in part by 
the individual, he may have implicated others or he may have made 
some statement concerning maybe similar offenses that have been under 
Investigation. 

These require some inquiry, even perhaps after he has made an 
initial statement, but certainly before you rush him to the Commis- 
sioner and make a charge, or a magistrate, and have a preliminary 
hearing. 

I know of no case in which I feel that an individual was unduly 
delayed, or delayed beyond a time when he or we could reasonably 
state we had reached an understanding sufficient to go before the 
Commissioner and review the evidence. And the time required is 
certainly not the same in every case. 

Mr. Cramer. I gather that the Mallory case, together with the 
Mitchell case, does not necessarily affect confessions that are immedi- 
ately obtained. It could possibly affect material acquired as a result 
of that confession, during a period thereafter while the accused was 
still under custody, but not arraigned. Is that your opinion 4 

Mr. Sreruens. Yes, that is right. 

Mr. Cramer. With regard to procedure, the court also seemed to 
be concerned. I read, on page 7, that “He was not told of his rights 
to counsel or to a preliminary examination before a magistrate, nor 
was he warned that he might keep. silent and ‘that any statement made 
by him may be used against him.’ 

What is the practice in the Post Office Department relative to ad- 
vising the suspect / 

Mr. Sreruens. It is an absolute requirement that each individual 
who is being interviewed, being asked to make a statement, is told of 
his constitutional rights; that is, he is entitled to counsel, that any 
statement made by him may be used against him. 

Mr. Cramer. Let me inquire a step further. In the Mallory case 
there was an interview and an oral statement was made. He was not 
advised of these rights as set out by the Supreme Court at that time, 
but just prior to or at the time the written statement was made. 

Now, is your procedure similar, or do you advise the accused at the 
time the interview starts that anything he says orally or in writing 
might be used against him 4 

Mr. Sreruens. I couldn’t say that it would be uniformly at the be- 
ginning of the interview or just before he is being asked to make a 
written statement, 

In a case of mail theft, where the evidence is fairly conclusive be- 
fore the man is taken into custody, I would say that he is informed 
at the beginning, by the ‘dentitx l of the individu: il who | is ti iking him 
into custody, that he is a postal inspector, that “We w ant to interview 
you concerning’ the theft of a certain letter, you are ent! tled to coun- 
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sel, and anything you may say may be used against you.” And that is 
repeated in the beginning of the statement, the written statement. 

We would prefer, and our instructions require that, where possible, 
the statement be in the handwriting of the suspect of defendant. 

Mr. Cramer. In any event he is advised of his rights prior to the 
time that the written statement is signed: is that correct ? 

Mr. Steruens. No question about it. Invariably. 

Mr. Cramer. One more question. Congressman Keating, Poff, and 
myself, have introduced a bill with regard to this matter. I would 
like to ask your opinion—although admittedly this particular legis- 
lation is not before us, it is one proposal available—as to whether 
this would involve the situation so far as you are concerned: “State- 
ments or confessions or other evidence shall not be inadmissible solely 
because of delay in taking an arrested person before a commissioner 
or other judicial officer. 

In other words, the determination as to whether or not a confes- 
sion is voluntary or involuntary is one based upon all the surrounding 
facts and not only the question of delay. Although obviously, in 
some instances, undue delay could still be a sufficiently determining 
factor. 

Mr. SterHens. It is my opinion that your proposal would eliminate 
what we conceive as the objectionable restriction in the decision. So 
far as we are concerned, we would be quite willing to justify the state- 
ment as to its voluntary nature and the method under which it was 
obtained. 

Mr. Cramer. I gather you interpret the dec ision as some of us do, 
and myself in particular, that apparently there was no other indica- 
tion of coercion at all, except the nmount of time involved. Is that 


correct ? 


Mr. Sreeuens. That is right. That is my understanding of it as 
I read it. 

Mr. Cramer. That is all. 

Mr. Gorr. May Isay something further, Mr. Chairman / 


Mr. Winuts. Yes. 

Mr. (FOFF. ] think the predicament it puts the entorce ment officer 
in is that of the element of time alone. I think personally, in all cases 
at the commencement of the interview of the prisoner, iain should be 
the statement made that he has the right to counsel and that anything 
he says may be used against him. 

i thi nk in all cases that should be done, because what the court was 
Vetting at Is to avoid any possibi lity of coercion or aly subterfuge 
in connection with the interview. 

The question we are presented with then is whether the penalty 
for mere delay is cong to be the rejection of the statement, which 
mav be a voluntary statement. 

If there is any legislation, it seems to me that you have to weigh 
whethe r i is absolutely necessary to reject the statement in order to 
insure the absence of coercion. 

Like the Court, 1 feel that we h: ave to prevent any chance of coercion. 
ee on we, in all ea ses where it is merely a mat 
ter of time, reject the confession ‘self ¢ 

[I think it presents a very serious problem. I certainly would agree 
with the Court that, if there is any element, hint of coercion, or sub- 
terfuge, it ought to be rejected, But it does seem to me it is too great 
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a penalty, where the whole case rests on a confession that it must be ab- 
solutely rejected because of a mere lapse of time. 

Mr. Rogers. Do you feel that we can amend this rule and still stay 
within the constitutional limitations so they could still get the con- 
fession within a reasonable time and still—whatever the amendment 
may be—keep it within constitutional limitations ? 

Mr. Gorr. I think it presents a very difficult problem because I 
think every one of us will agree, if there is any element of coercion, 
the statement ought to be rejected. 

Mr. Wits. I might point out to the gentleman that there are 3 or 4 
instances in the decision where the Court indicated that the extent 
of this decision was directed towards an interpretation of rule 5 
(a). The court certainly did not reach a constitutional question. I 
don’t know what they might do later on, but the Court said 3 or 4 
times that that was the extent of the holding. 

For instance, on page 3, the Court said: 


The case calls for the proper application of rule 5 (a). 

On page 4, the Court said: 

The requirements of rule 5 (a) are part of the procedure devised by Congress 
for safeguarding individual rig shts. 

Then, on page 5: 

Provisions related to rule 5 (a) contemplate a procedure that follows— 
and so on. And, on page 7: 

Against such a claim and the evil potentialities of the practice for which it 
is urged stands rule 5 (a) as a barrier. 

Then the windup of the decision says again: 

Nor is there an escape from the constraint laid upon the police by that rule. 


In my opinion, we are not confronted with the constitutional ques- 
tion sus voe sted | DY the ven tleman from Colorado. 

Thank you. 

Mr. Sreruens. Just one more statement, Mr. Chairman. 

In connection with Mr. Cramer’s comment as to when an individual 
is informed of his constitutional rights, I think we have to be a little 
realistic in determining when that logically would be done. 

Sometimes in other cases, cases perhaps by other agencies, and in 


i 


different categories, you might begin an interview with somebody and 
it m: iv lead eventu: ally t to an confession. I don’t believe it is logic al to 
think that when you start to interview somebody 

Mr. Wiruts. I am elad you frankly said that because that seems to 
me to present a practical que stion. U nfortunate ly it refers to disclo- 
sure of the rights of the defendant and was treated this way by the 
Sup eme Court in the Mallory case. 

They said: 

When this inquiry produced no confession, the police asked him to submit to a 
lie-detector test. Ile was not told of his rights to counsel, or to a preliminary 
examination before a magistrate. Nor was he warned that he might keep silent 
and that “any statement made by him may be used against him.” 

That is not the whole recitation of the facts of the case. We have a 
copy, a certified copy of the confession. The confession itself, at the 
beginning and the end, tells the accused of his rights. But the Court 
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meant to say, unquestionably in this passage, that he was not warned 
of “yr rights initially. 

I don’t pretend to say I know at what point it should be made, but 
unfortunately, unless you know the facts of this case, if you read that 
passage, one is likely to be led into the belief that he was not warned 
at any time, even before he signed the confession, when the confession 
itself contains evidence that he was. 

Mr. STEPHENS. Yes. 

Mr. Wuuis. Are you talking about the written confession ? 

Mr. Sreruens. I think it is a practical problem which will vary in 
almost every case. There is a reasonable point at which he would be 
informed; maybe when he is reducing verbal statements to writing, 
to the matter of record, before a lie-detector test, or before it is being 
reduced to a written statement. 

Mr. Cramer. As a matter of fact, is it not true that after you in- 
troduced yourself and told him who you were and advised him of his 
rights, you would not even mane him in the category of suspect at any 
time because you would not be able to get any statement at all out of 
him with regard to his connection, if any, with the case / 

Mr. Sreruens. That is right. I think it would be, in effect, sug- 
gesting to the individual in many cases that he should not make 
statement. I don’t believe that it would be in the interests of reliable 
law enforcement. 

Mr. Cramer. Certainly any time you acquire evidence that is in- 
tended to be used before the magistrate o1 before the ex urt, the ac 
cused has a right, wouldn’t you say, to be advised that it ean be used 
in the future against as It is a matter of judgment on the part 
of the arresting officer or interrogating officers to determine at what 
point he s shoule be so ady Ist d if they contemplate pres nting the eV1- 
dence so obtained before an arraigning magistrate or the court in the 
future. 

And they recognize, do they not. that if they do not do that they run 
the risk of not being able to use the evidence ? 

Mr. Stepuens. Yes, they do. I might say that anybody who is 
being interviewed by a person who identifies himself as a postal in- 
spector, an FBI agent, a police official, has a pretty fair idea that 
statements are being sought in a criminal investigation, or at least in an 
investigation. 

Mr. Wituts. Let me ask you two final questions. How long did you 
sav you had been connected with the postal service? 

Mr. StrerHens. Thirty-seven years. 

Mr. WILLIs. And how long as an inspector before you | ecame head ? 

Mr. Steruens. About 29 vears. 

Mr. Wituis. Now, in your experience—and I want you to be very 
accurate about this and, if you don’t know, T would like for you to 
make a search—has any confession that has come under your ex- 
perience been upset by the court on the ground that it was obtained 
in third degree, coercion, promise of leniency, and so on ? 

a StTePHEeNs. I can say to you very positively that although an 
occasional claim is made by the defendants that a statement was ob- 
tained after the defendant had been promised leniency or that it was 
made under duress, I know of no case among many thousands of 
which T have reviewed or personally handled in which statements of 
admission have not been admitted by the court. 
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Mr. Wituis. By that you mean that in all instances, before the con- 
fession is laid before the jury, the jury is retired, and the judge passes 
judgment on the circumstances under which the confession was 
obtained ¢ 

Mr. Sreruens. That is right. 

Mr. Wiis. And no judge rejected, letting the jury pass on the 
confession by itself ¢ 

Mr. Sreruens. To my knowledge, we have had no such case. 

Mr. Wituis. Of course, to be proper and honest about it, you might 
have acquittals, and no one knows why, but the jury acquits him. 

But go one step further. In cases that found their way to the court 
of appeals, where the issue was made on whether or not the confession 
was voluntary, do you recall the ruling of the lower court being upset 
on the question of whether it was volunt: ary or not? 

Mr. Srernens. I know of no case—I would have to research to be 
absolutely sure there has never been a case of that nature—but I know 
of no case in which that point has been at issue before a higher court. 

Mr. Cramer. May I just ask one concluding question ¢ 

Taking the Mallory case as it has been interpreted rather strictly, 
with regards to the possibility of any evidence acquired, particularly 
confessions, between the time of arrest and time of arraignment, be- 
ing ruled out solely on the basis of the period of time involved, could 
you estimate what portion of the cases which your department handles 
might be affected by this decision ? 

Mr. Sreruens. It would be purely an estimate. But I can tell you 
that it would have an effect upon a great majority of our cases in 
which we proceed to take statements. 

I would say that the evidence in most cases is fairly conclusive with- 
out the statement, and as to how many we might lose out of the cur- 
rent conviction rate of 99 percent of those which go to trial, I could 
not estimate. 

I do know that it would result in a less orderly presentation of 
facts and probably would leave unanswered some of the things that 
now are clear in voluntary statements. 

Mr. Wiiurs. Thank you so much. 

We will next call on Mr. Ehrlich. 

Mr. Ehrlich, we are delighted to have you. I know you participated 
in a debate—lI think it was you, wasn’t it—on this question. 

Mr. Eniruicn. Yes. 


STATEMENT OF MYRON G. EHRLICH, WASHINGTON, D. C. 


Mr. Enrutcu. I might say to the chairman that I, with some little 
difficulty, prepared a statement which I would like to submit for the 
record. I don’t want to read it, but I will if the chairman wants me to. 

Mr. Wiiuts. It will be admitted in the record at the beginning of 
your ap pe irance., 

Mr. Enruicu. You don’t want me to read this, do you ? 

Mr. Wit1is. We would prefer not. You are a lawyer, and it is 
easier to follow. 

(The statement referred to follows :) 

target! v. The United States of America, decided by a unanimous 
Court on June 24, 1957, merely reiterates a number of propositions of 
Federal law. They are: 
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(1) Police may not arrest upon mere suspicion, but only on probable 
cause. 

(2) An officer making an arrest must take the arrested person “with- 
out unnecessary delay” before the nearest available commissioner so 
that the arrested person may be advised of his rights and the issue of 
ate cause may be determined by the committing magistrate. 

3) The accused is not to be taken to police he adqu irters and held 
by ‘the police i in order to carry out a process of inquiry that lends it- 
self, even if not so designed, to eliciting damaging statements to sup 
port the arrest and ultimately his guilt. 

(4) A confession obtained by police during the period of delay in 
taking the accused before a magistrate to have the issue of probable 
cause determined is not admissible in evidence in a Federal court be- 
cause the arraignment is not made “without unnecessary delay” as 
required by rule 5 (a) of the Federal Rules of Criminal Procedure. 

(5) It is not the function of the police to arrest, as it were, at large 
and to use an interrogating process at police headquarters in order to 
determine whom they should charge before a committing magistrate 
on “probable cause.” 

With regard to the issuance of a warrant, the fourth amendment 
tothe United States Constitution provides: 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, and the persons or things 
to be seized. 

Probable cause for police to arrest without a warrant simply means a 
belief reasonably arising out of circumstances known to the arresting 
officers which are sufficiently strong to warrant a cautious man to be- 
lieve the accused is guilty of the offense. 

Amendment 5 states in part : 

* * * nor shall (any person) be compelled in any criminal case to be a wit- 
ness against himself * * *. 

The tendency of those who execute the criminal] law of the country to 
obtain conviction by means of enforced confessions, the latter often 
obtained after subjecting accused persons to unwarranted practices 
destructive of rights secured by the Federal Constitution and acts 
of Congress, should find no sanction in laws enacted by Congress or 
in judgments of the courts, which are charged at all times with the 
support of the Constitution, and to which people of all conditions have 
a right to appeal for the maintenance of such fundamental rights. 
The efforts of the Congress and courts and their officials to béing the 
guilty to punishment, praiseworthy as they are, are not to be aided 
by the sacrifice of those great principles established by years of en- 
deavor and suffering which have resulted in their embodiment in the 
fundamental law of the land. 

Congress has on many occasions commanded that it shall be the 
duty of the arresting officer to take the defendant before the nearest 
committing magistrate for a hearing, commitment, or taking of bail 
for trial. Similar legislation, requiring that arrested persons re- 
quired to be taken before a committing authority, appears on the 
statutes of nearly all the States in the United States. 
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The purpose of this requirement of criminal procedure is plain. A 
democratic society, in which respect for the dignity of all men is 
central, naturally guards against the misuse of the law-enforcement 
process. Zeal in tracking down crime is not in itself a sureness of 
soberness of judgment. Disinterestedness in law enforcement does not 
alone prevent disregard of cherished liberties. Experience has there- 
fore counseled that safeguards must be provided against the dangers 
of the overzealous as well as the despotic. The procedural requirement 
as outlined in the Federal Rules of Criminal Procedure and decisions 
of the United States Supreme Court are aimed to avoid all the evil 
implications of secret interrogation of persons accused of crime. It 
reilects not a sentimental but a sturdy view of law enforcement. It 
outlaws easy but self-defeating ways in which brutality is substituted 
for brains as an institute of crime detection. The circumstances in 
which the confession admitted in evidence against Mallory were se- 
cured reveal a disregard of the duty enjoined by Congress upon Fed- 
eral law officers. 

The requirement of rule 5, Federal Rules of Criminal Procedure, 
that the police bring prisoners up for arraignment, even before they 
have what they think i is sufficient evidence to satisfy the committing 
officer that there is “probable cause to believe” the prisoner’s guilt, 
does not leave the police powerless to detect and apprehend criminals. 
The police may lawfully question witnesses and suspects. True they 

‘annot make people answer their questions, but that they cannot 
lawfully do even when the suspect is under arrest. The only differ- 
ence is that they will not have whatever advantage there may be in the 
automatic coercion of prison bars. If there is any prospect that a 
person whom the police wish to question may flee or hide, they may, 
upon proper showing, procure an order placing him under bail and, 
if he fails to give bail, detaining him (rule 46 ‘(b), Federal Rules of 
Criminal Procedure) 

The Supreme Court of the United States in the Mallory as well as 
McNabb v. United States of America (318 U.S. 332), and Upshaw v. 
United States of America (335 U.S. 410), held that a decent regard 
for the duty of courts as agencies of justice and custodians of liberty 
forbids that men should be convicted upon their confessions secured 
by officers, if they fail to take the arrested person “without unneces- 
sary delay” before an available magistrate. The history of liberty 
has largely been the history of observance of procedural safeguards. 
And the effective administration of criminal justice hardly requires 
disregard of fair procedures imposed by law. 

All people who love and desire the democratic way of life condemn 
the practice of communistic police methods, which base convictions 
upon confessions extracted from the accused mainly by long detention 
and systematic third-degree methods of interrogation. We do not 
want such methods to take place here and it seems that if police can 
arrest an accused and hold him without arraignment until a confession 
is extracted that we would indeed be following the methods pursued 
in the kangaroo courts of communistic countries. 

It is my belief that the legislation requiring that the police must, 
with reasonable promptness, show legal cause for detaining an ar- 
rested person should be continued in effect. Unquestionably, it as- 
sures protection for the innocent and conviction of the guilty by 
methods that commend themselves to the democratic way of life. 
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Mr. Enruicn. I want to say, if I may be permitted to proceed, that 
I have been practicing law for some 32 years now, and I have also been 
a prosecutor, so I don’t want the members of this committee to believe 
that I am prejudiced one way or the other. 

I think that the main difficulty with understanding the Mallory 
case, is the difficulty in atte mpting to reconcile two kinds of reason- 
ing. The one kind of reasoning that is proposed by the people who 
are in favor of doing away with the Mallory decision is to secure con- 
victions. The other kind of reasoning is to give a man a fair chance 
who happens to be arrested. And whether legislation is passed de- 
pends on what kind of reasoning this Congress believes in. 

There is another thing that has been forgotten about the Mallory 
decision that occurred to me as I sat here a moment ago and listened 
to the testimony of the fine gentlemen from the Post Office Depart- 
ment, whom I] have known for many years, when they talked about 
getting confessions and confessions being inadmissible. 

Now the truth is that if a man is not under arrest, under the Mallory 
decision, any statement or confession taken from him is admissible 
in evidence. ‘There isn’t any question about that. All the Mallory 
decision, and the Upshaw decision and McNabb decision hold is that 
if you arrest a man, you ought to have a reason for arresting him. 
You ought to have probable cause for arresting him. And I believe 
that if an officer does not have probable cause for making an arrest, 
he ought not to arrest a person. 

The Supreme Court in the Mallory decision further said that if you 
do arrest him, we must presume that you have probable cause, because 
you have to have it. Don’t hold a man under arrest for the purpose 
of extracting a confession. ‘Take him to a committing magistrate 
and let the magistrate rule whether or not you, a police officer or law- 
enforcement officer, have probable cause. 

Now, the M: ilory decision does not say that if you go up to a man 
and you question him, not for 1 minute but for 1 year, that 
any confession he makes is not admissible in evidence. It says that 
after you arrest a man, don’t hold him without taking him to a com- 
mitting magistrate. And why does it say that? Doesn’t this com- 
mittee realize that a police officer, without the Mallory decision, could 
place a defendant under arrest and say, “All right, brother, if you 
don’t confess we will hold you for 90 years.” And they could hold 
him unless somebody came along and sued out a petition for writ of 
habeas corpus. 

You will notice in the Mallory case, in the McNabb case, in the Up- 
shaw case, all those cases went to the Supreme Court, that after the 
defendants finally confessed, they were taken before a commissioner 
for a hearing. So what is it this Congress wants to do? 

Do you want to permit police officers to arrest a man without prob- 
able cause, to hold him as long as they want, for the purpose of ex- 
tracting a confession and then take him to the commissioner, or do 
you want them to have probable cause before they arrest a man ? 

I don’t want to be arrested unless they have probable cause against 
me. no matter how innocent I may happen to be. 

I sat here and heard the statements that were propounded here a 
few minutes ago. I read in the newspapers about some other state- 
ments about how the enforcement of laws would break down unless 
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this Mallory decision is done away with. Of course, all those state- 
ments are ridiculous because they can’t stand scrutiny. 

An officer ought not to make a case unless he has probable cause 
which would be suflicient to hold a man for the action of the grand 
jury. And if he does not have probable cause, let him go to that man’s 
house and talk to him for a hundred years, if he w ants to, and then 
any statement that man may make may be admissible against him 
in evidence, 

But you ought not to take a man, as happened in the McNabb, Up- 
shaw, and Mallory cases, arrest him, take him to police headquarters, 
and just hold him there. 

It so happens that, in the Mallory case, the time between the arrest 
and arraigiument was some 6, 8, or 10 hours. In the Upshaw case it 
was 30 hours. In the McNabb case it was 3 days. There would be 
nothing to prevent it from being 30 years, if a police officer saw fit to 
do SO, 

I see nothing wrong with this Mallory decision. There is another 
thing that apparently these folks who have testified against the 
Mallory decision have forgotten, and that is that I am not sure at all 
that, on the question of whether or not a confession is voluntary or 
involuntary, the courts would hold that a confession was voluntarily 
extracted under situations of this kind. 

The Court said, in the McNabb case, we do not have to go that far. 
The Court in that case laid down rules of procedure in like situations, 
and these were before rule 5(a) or any of the Federal rules of criminal 
procedure were promulgated; they were not promulgated when the 
McNabb case was passed upon. 

The Supreme Court of the United States had a right to set up the 
rules for procedure in the Federal courts, and so they did. And they 
said, we don't want to reach the constitutional proposition of whether 
a confession is voluntary or not voluntary that is extracted under 
these circumstances, 

But we do say that we have set up certain standards and We are 
setting up a standard right now, that you ought not to take a man to 
poli ce headquarters, not book him, hold him until you get a confession 
and then take him before a commissioner for a preliminary hearing. 

Now, if this committee wants to pass the so-called Keating bill, 
which I have read, I don’t believe it would hold up in the courts. I 
believe it would be an outrageous thing to pass a bill of that kind 
because you would be permitting law-enforcement officers to arrest 
a man and hold him to their hearts’ content, and as their consciences 
dictate, for the purpose of extracting a confession. 

I have heard some questions asked here today and I have read about 
some er ticism of the Mallory decision that had to do with the dif- 
ference between it and McNabb, about taking an arrested person to 
a commissioner without unnecessary delay. Now the Supreme Court, 
in the Mallory case, says, “Take him right away; you should have 
probable cause when you arrest him, so there is no reason for not 
taking him.” 

Do you gentlemen know why the Supreme Court had to go that 
far? Because in the MeNabb case, and in the Upshaw case, when 
they ruled that you must take an arrested person without unnecessary 
delay to a commissioner, the police officers started to decide what was 
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unnecessary delay, and they did not follow the decisions of the 
Supreme Court. 

So the Supreme Court was forced to say, “Now, look here, you 
take him as soon as practical after you arrest him. You take him to 
headquarters, or to the FBI, or to your office, or postal inspector’s 
office, you book him, then you take him to a commissioner, 

There is something else that these people have forgotten, who talk 
about the Mallory deci ision. All of the law-enforcement officers under 
Federal jurisdiction derive their powers to arrest from the Congress 
of the United States. 

The Congress has prescribed the procedures for making arrests, has 
given to them the author ity to make their arrests, and in every one of 
those acts Congress said, in effect, “As soon as you make an arrest, 
you take the defendant before a c ommissioner.” 

They have told the FBI, the Post Office Department, and, in the 
old days, for those of us who remember it, the officers enforcing the 
National Prohibition Act; it was part of that act. 

The Congresses recognized that you ought not te ) permit a Jaw- 
enforcement officer to hold a man ad infinitum, or to the heart’s content 
of a policeman, and when I say policeman I include every law-enforce- 
ment officer. It does not make any difference whether they are FBI 
agents, postal ins pectors, prohibition agents, local police here in the 
District of Columbia, o r police on Federal reservations. 

The simple sexes Pal is this: Does the Congress, and do the people 
of the United States want a statute passed which would permit a 
police officer to hold a person after arrest as long as the officer desires, 
or do the people of the United States want police to have probable 
cause before they arrest a man and to give that poor fellow arrested 
a chance, as our democratic government believes a defendant ought 
to have a chance. 

Let’s remember this, if you will: One of the real reasons that we 
scream about communistic trials is what? The fact that they arrest 
people and hold them until confessions are extracted from them / 

As I read the newspapers, some of these poor arrested people have 
been held for months, and some of them for years, and then finally a 
confession of some sort is extracted. Then they are placed on trial. 
They are taken to a committing magistrate, or whatever their system 
of procedure is in the communistic countries. 

Neither this committee nor I have ever read in an American news 
paper that any communistic trial was ever had before a defendant 
confessed. It is perfectly true that in those countries they probably do 
not have the right to file a petition for writ of habeas corpus, which 
we have here. 

But the point is that they hold people for the purpose of extracting 
confessions and we scream and moan about it. People make speeches 
all over America about it and here are some in the Congress of the 
United States saying that a policeman in America ought to be permit- 
ted to extract a confession from a man by holding him after arrest. 
If that is permitted, I don’t see any difference between the kind of : 
confession that we scream against that takes place every day in Soviet 
Russia or the countries under its dominion and control, and what would 
happen here. 

I could talk all day about this but it is just as simple as that. I 
reiterate that, if the police get a statement from a suspect, the state- 
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ment is admissible if not extracted after arrest and before arraign- 
meee: They ought not to arrest a man unless they have meprennene 

‘ause. Because, if you do away with that kind of procedure you 
are getting pretty close to the people that we are always trying to 
fight, and ought to fight, in my opinion. 

I do not know what else I can say about it. If the committee wants 
to ask me any questions, I certainly will be delighted to answer them. 

Mr. Wiis. I think we want to ask some questions and have the 
benefit of your considered judgment on them. 

Mr. Enruicu. Yes, sir. 

Mr. Wiis. It seems to me then, one of the problems, according 
to you, is arrest. At what point isa man arrested ? 

Mr. Exrutcu. When he is arrested ? 

Mr. Wituts. Yes. 

Mr. Exnruicn. When you interfere with a man’s freedom and his 
liberty to ambulate and locomote and sometimes our courts have 
gone further on the questions of search and seizure and said when 
an Officer says “Don’t leave,” even though he does not put a hand on 
him, that is arrest, and there is not any question about it. 

Now I believe that if an officer went up and talked to a prospective 
defendant, if I may use that expression, and said, “I want to talk to 
you about a matter,” and some officers do that, conscientious hard 
working officers who want to make a case without extracting a con- 
fession, do that. 

“T want to talk to about a case. Do you want to say anything about 
it?” That is not an arrest. But if that officer in any manner pre- 
vents a man from moving about freely, that person whom the officer 
has so prevented is under arrest. 

Mr. Wutuis. Well, in other words, suppose a crime is committed. 
Let’s take a case such as Mallory. Here you have a case involving 
rape, which does not lend itself to witnesses being readily available. 
Now in a case of that kind, according to you, as T understand it, an 
officer could call at the man’s home to question him and that is not 
an arrest ¢ 

Mr. Enruicu. No, that isnot. They do it all the time. 

Mr. Wiis. Well, I Jus st wanted to get it straight. 

Mr. Enrnuticn. That is not arrest: no, sir. 

Mr. Wituts. Then he can question him at length at his home? 

Mr. Enruicu. Yes, sir, and they frequently do. 

Mr. Wituis. Well now, let us say the evidence up to going to his 
home is flimsy, and not reliable. We haven’t reached the point yet of 
probable cause. And let us say, however, that it is a close case of 
whether there is probable cause or not. ‘Then suppose the accused 
would persist in his innocence and the officer then according to you 
could stay there indefinitely ¢ 

Mr. Enrutcu. No, sir, 1 would say a reasonable period of time, or 
as long as the accused permits—if the accused were innocent, he 
wouldn't mind the officer staying there. He wouldn’t mind a bit. 

Mr. Wins. I know, and the accused will not likely be in trouble. 
[ am talking about the real MeCoy, the man that is likely to be proven, 
upon investigation, guilty. Now I understand you to say he can stay 
there a reasonable time, but he cannot apprehend him and bring him 
to police headquarters / 
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Mr. Enruicn. He can do it in another way. If he figures that man 
is a material witness, we have provisions here 

Mr. Wits (interposing). I am not talking about a material wit- 
ness. 

Mr. Enruicu. No, sir, he cannot apprehend him and he ought not 
be permitted to apprehe nd him if he doesn’t have a case. 

Mr. Wiis. Well then, you say he can remain at his house for a 
reasonable period of time ? 

Mr. Enruicn. I think so. 

Mr. Wituts. But after exhausting his efforts to obiain a statement, 
he is still unsuccessful, you say he can not apprehend him and bring 
him to police headquarters, because that would clearly constitute 
arrest, according to you / 

Mr. Enruicu. That is right. 

Mr. Wituts. Suppose he leaves then, and you say he can’t stay there 
but a reasonable length of time, then that gives that man a pretty good 
opportunity for getting away, doesn’t it? 

Mr. Eueruicn. Except that the officer has a right to arrest that man 
and as a material witness let’s forget the probable cause for the offense. 

Mr. Wiis. But he can’t be arrested without probable cause. 

Mr. Eurutcu. Let us forget the offense, but if that officer thinks 
that the man is a material witness—— 

Mr. Wiuuts. Murder or any other case, or rape, any kind of a case. 
Mr. Enrutcu. I am trying to answer your question. If an officer 
says, in his own mind, “I don’t have probable cause for arresting him 
for murder ; however, I have reasonable ground to believe I think he 
was a witness to it,” we have a code provision in the District of Colum- 
bia, and there is a similar one every place in the United States, for 
arresting that man and charging him with being a material witness and 

placing him under bail. 

Mr. Wituis. Well, I agree and that is the unfortunate thing as I see 
it about this decision, and I am asking these questions to have your 
judgment. We want both sides onthe record. But thus far before us, 
everything has been that the Mallory case will have its greatest impact 
in cases involving planned crimes such as murder or involving rape, 
which is not done in public. 

Mr. Enuruicu. Mr. Chairman- 

Mr. Wiiuis. Let me complete my question. And also involving 
sases where you less frequently—let’s put it that way—would have 
opportunity to arrest a witness to the occurrence and so on. Those 
are the cases where apparently there are a few times when you do have 
outside clues and talk about those cases, how, without an arrest, can 
they be solved 7 

Mr. Enriuicu. Let me say this, Mr. Chairman, that is not a true 
major premise. The truth of it is it depends upon the particular offi- 
cer. I have known police officers to arrest people sometimes for the 
simple pleasure of arresting them: such officers used to have a system 
of writing on the arrest book under the column headed “charge” the 
word “investigation.” There is no such charge in the District of 
Columbia or anywhere else that I know about. That meant that the 
arrested person was just being held. And sometimes those people 
were held for days and weeks until some relative, who might be able to 
afford to pay a lawyer a fee, secured that lawyer to sue out a petition 
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for writ of habeas corpus. They were not rape or murder cases. We 
don’t have any extraordinary amount of rape and murder cases in the 
District of Columbia asc ompared to other cities the size of the District. 

So the major premise is not correct. Now these people who have 
testified here are law-enforcement officers, or prosecutors. I will ad- 
mit that in the average case, with all due deference to you, sir, that it 
is probably much easier to have a jury convict where there is a con- 
fession than without a confession. But all police officers like to get a 
confession, mainly for the reason that it probably results in the de- 
fendant coming into court and pleading guilty, because other than 
the evidence which the officers may have, the accused has signed 
statement admitting his guilt. 

Mr. Rocers. Do you envision—and I may say that I have defended 
a lot more than I have prosecuted, so don’t get me wrong—but the 
question is this: You have outlined a procedure which I think is more 
or less prevalent throughout the United States, when you talk about a 
police officer, they go out and make an arrest, and come in and book 
and as you say, there is no such crime as investigation. But they 
claim that is their only method of going about enforcement and solving 
crimes. 

Now the point, or the question I wanted to ask: If we stick to the 
Mallory decision and the opinion that you have expressed that all they 
say in the Mallory decision is that when an arrest is made, he should 
be immediately taken to the magistrate, well, if we, our police officers 
should do that, do you envision that we will have as effective enforce- 
ment against crimes? Will that hurt the police officers? 

Mr. Enruicnu. I think you will have better enforcement. The police 
will make better cases and it wouldn’t affect the enforcement of the 
criminal statutes in the United States at all. You might have one 
isolated case somewhere that it might affect, but you can’t pass legis- 
lation to atfect one or two isolated cases in America, 

Mr. Rogers. What I want to know is your opinion that if we stuck 
to the Mallory decision, passed no legislation, that in your opinion we 
would have better law enforcement ? 

Mr. Euruicu. You would have better solving of crimes by police 
officers. You would put the officers to work instead of permitting then 
to coast on the confession of some individual. They would work 
harder, maybe a little bit longer, but they would make better cases and 
they would have probable cause. 

Mr. Rogers. And you feel that the enforcement officers would apply 
themselves to dig up other evidence to corroborate what they believe 
is reasonable. If we should suggest or amend the arraignment pro- 
cedure, in the Mallory case they said it is an unreasonable delay in 
taking him to the magistrate. Do you feel that we could pass any 
legislation which would set any reasonable time for him to question 
that would be constitutional ? 

Mr. Enruicn. I do not believe you could. I do not believe so. You 
see, the Supreme Court in the McNabb case and the Upshaw case—the 
Upshaw case also came out of the District of Columbia—and it was a 
larceny case, not a rape case, gave to the law-enforcement officials here 
the right to arrest and have the accused arraigned “without unreason- 
able delay,” but the law-enforcement officers didn’t seem to pay any 
attention to those decisions. One officer could say “Well, I believe 
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without unreasonable delay means a week,” and another might think 
it means 5 minutes, but it seems to me that if a court, or, you or me 
sitting as a judge would have little difficulty in deciding in all fairness 
what is without unreasonable delay, because reason is a word that one 
has to exercise judgment or discretion on to determine. 

Mr. Roeers. That is the point. Can Congress spell out what is 
reasonable delay” ? 

Mr. Euruicn. No, sir, they cannot. 

Mr. Rogers. And if we pass any such legislation, you feel that an 
enforcement officer will live up to it, that still the Supreme Court—— 
Mr. Enruicu. I think they would set it aside, yes, sir. 1 think they 

would declare it not proper legislation. 

Mr. Wis. I will just have a few questions more and then we will 
each have our turn. I will not monopolize the questions to you. 

As I take it, what you complained most bitterly about is the prac- 
tice or any practice of arresting and — aining for a long time be- 
fore, as you said, 3 weeks, and so on, or longer, before proceeding 
to arraignment. And you think that sli such practice is indulged in 
for the purpose of ultimately breaking down the accused. Is that the 
nub of your argument ? 

Mr. Enrucu. In my opinion, it can only be done for that reason. 
Otherwise, there would not be any reason for holding the man. 

Mr. Wits. I do not think any one of us in this committee would 
disagree with that, that the purpose of such detention is to break 
down the suspect. I think I certainly reflect the views of all here; 
we thoroughly agree on that. 

Mr. Enrica. Mr. Chairman, may I say this: In the McNabb case 
the officers would not admit that. In the - pshaw case you had : 
polic eman take the witness stand and say, “I did it for that reason.’ 
The Upshaw case was subsequent to the McNabb case. It all aoe 
on the veracity of the police officer; you will not find many who will 
admit that. 

Mr. Wittts. The evidence showed, and the court held, that the idea 
cf the long detention was the breakdown to obtain a confession. 

Mr. Eniruicu. It is the only reason. 

Mr. Wituts. I do not think 

Mr. Exruicn. That is the only reason they had in the MeNabb 
case and the only reason in the Mallory case. 

Mr. Wiiuts. Not disagreeing with McNabb but under the circum 
stances I am saying that if your complaint is really that you are ob 
jecting to detention and arrest because of those instances, and that kind 
of performance is with the = of obtaining confession—you say you 
know of no other reason for why any bill we could pass would not 
alter that rule if the evidence so showed. 

Mr. Euruicu. My point is that you ought not to detain him after 
arrest and before arraignment. Now, if a man against whom the 
officer has no case of probable cause is taken to a commissioner, the 
commissioner will listen to the evidence and say, “I dismiss this case.” 

Now, I believe you ought to amend rule 5 in another way, and i 
has to do with a proposition that none of these law-enforcement ofl 
cials have ever told you anything about. That is, that rule 5 says 
that the man shall be taken—I say the man, the accused—before a 
committing magistrate, So the law-enforcement officials in every case 
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in which they so desire, aided and abetted by the prosecutors who 
want to prevent a man from having a preliminary hearing, do this. 
The rule says: 


* * shall take him * * * 


They have construed that not to mean “must take him.” Here is 
what they do: They will arrest a man in a case, whether or not they 
have prob: able cause. They will take a man before the commissioner 
at their convenience and then they will get up and say to the commis- 
sioner, “We are not quite ready now, we would like to have a 3 or 4 
week continuance.” 

In every case the commissioner will grant it and then these law- 
enforcement officers, who have come here to tell you how fair they 
are, will go with a prosecutor to a grand-jury room and have the ac- 
cused indicted. Then they will come back to the commissioners on 
the dav that the case has been set for hearing and say, “There is no 
reason for a preliminary hearing, the defendant has already been in- 
dicted,” and under the Jaw the commissioner has to go along with it. 
So I believe you ought to amend rule 5 (a) by changing the word 

“shall” to “must” because, unless you do, you are permitting the 
police officer or the arresting officer to decide whether or not an ac- 
cused gets a preliminary hearing. 

Mr. Wituis. Well, we certainly want to consider that. 

Now let me ask you this question: Your conclusion or your opinion 
is that before a person Can be arrested—— 

Mr. Rogers (interposing). Should be arrested. 

Mr. Wiis (continuing). Before he should be arrested the officer 
must have made out a case of probable cause against him, that the 
reason for the arrest is to take him to the committing magistrate or 
commissioner, 

Mr. Enrutcu. The reason for the arrest, in my opinion, is that a 
crime has been committed and they have reasonable grounds to be- 
lieve that the defendant, or that an accused, committed the crime. 

Now, “reasonable grounds to believe” means that they ought to 
have some facts to back it up. They ought to have some witnesses 
and ought to have some facts. 

Mr. Wituis. In a situation of the type of cases such as robbery, 
murder, rape, the planned crime to which usually there are no wit- 
nesses: do you not see a problem there / 

Mr. Enrurcu. Here is what they do, they do it in all cases, with or 
without the Mallory case. They take the victim down to police head- 
quarters and say “We want you to look at a lot of pictures.” 

Mr. Wits. Can they not do that under the Mallory case? 

Mr. ee Take the victim down, of course. 

Mr. Fotey. Take a robbery, where it seems now to be almost a mo- 
dus operandi now to avoid identification, they use masks. What 
good is looking at a rogues gallery ? 

Mr. Enruicn. I can best answer and say that does not happen in 
many cases. It happened in the Brinks case and the FBI finally ar- 
rested and convicted the accused in the Brinks case, 

Mr. Fotry. It happens in many stick-up cases. 

Mr. Enruicu. I do not believe that you ought to take away all 
democratic rights because of certain particular instances. 

Mr. Fotry. True. 
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Mr. Kuriicu. Now, I feel this way: I am not acquainted—al- 
though I have tried a couple of cases in New York—lI do not believe 
that an officer ought to make a case on a confession of a defendant 
alone. 

Mr. Fotry. Alone ‘ 

Mr. Enuriicu. Alone. Now, he does not need a confession in most 
cases to make a case against the accused if he has a case otherwise. 
He just does not need a confession. 

Mr. Foitry. Go ahead. 

Mr. Enruicu. I believe that if he works a little bit harder, and 
he is a little bit smarter, he can make it. That is the way I feel 
about it. 

Mr. Forry. That is true, where you have certain leads, but I am 
thinking of the instance where you may have a homicide, have a dead 
body, no eye witnesses, or anything. There have been many cases 
like that. 

Mr. Enrutcu. Yes, sir; there have been. 

Mr. Fotey. Where do you start for your leads ? 

Mr. Euruicu. Where do I start ? 

Mr. Foiry. Suppose I have a suspect. If I cannot pick him 
up for interrogation, I will have no leads. 

Mr. Enriicu. Oh, I think you can go around and talk to him. J 
do not think you ought to arrest a man you call a suspect unless you 
have evidence against him. 

Mr. Fotey. You know as well as 1 do, very often the police have 
some pretty good information that he is the fellow who did the shoot- 
ing, but you only have information and you could not use it. 

Mr. Enrnicu. Mr. Congressman, if you have that information, 
all you have to do is take the person who gave you the information 
before the commissioner and that is enough to make a case of probable 
cause. 

Mr. Forry. If it is admissible. 

Mr. Enurutcn. The informant’s testimony is always admissible. If 
you have information, you do not get it out of thin air, somebody 
told you something. 

Mr. Forry. Yes. 

Mr. Enrutcu. Take the man who told you something down there, 
that is enough to make a case. 

Mr. Forry. But there can be information that leads me to suspect 
this man that would not be admissible in the court. 

Mr. Enrutcr. Well, not very often. 

Mr. Cramer. Mr. : hrlich, on that point, how would Mallory have 
ever been convicted, or how would he have ever been separated from 
his two nephews as the real suspect and person to be arraigned before 
the magistrate, if the police had not had some opportuni ity to protect 
his innocent nephews by interrogation to determine, without any ele- 
ments of coercion involved who was the one to be arraigned ? 

Mr. Enruicu. Mr. Cramer, I will answer that. It is my opinion 
that if those police officers had gone up to Mallory and his two nephews 
and said, “Do you mind going over to this lady’s house with me,” they 
wonld have gone 

Mr. Cramer. And they would have then been under arrest, right? 
In your definition ? 
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Mr. Enuruicu. No. “Do you mind doing it,” they would not be under 
arrest, because then it is a voluntary thing. No, sir; they would not 
have been under arrest and they could have made the case that way, by 
having the victim identify Mallory as the person who committed the 
offense, if he did commit it. 

Mr. Cramer. Suppose Mallory had been, as I gather he was not, but 
suppose, hypothetically, he had been a profession: ul criminal, he had 
raped before, and the police had asked him, “Would you mind going 
over and talking, the three of you, to this woman who has been raped, 
to determine whether or not you are the person?” What would he 
have said ¢ 

Mr. Euruicn. I do not know. 

Mr. Cramer. He would have said, “No.” And what then could the 
police have done to apprehend him ? 

Mr. Eurutcu. I do not know, but I would like to answer your ques- 
tion this way. It seems better to me in the kind of government that 
we have, that one guilty man go free than to pursue a prac ‘tice whereby 
law enforcement officers can hold men to their hearts’ content—— 

Mr. Cramer. Let me say this. I happen to have introduced one of 
the bills involved, and it was not my intention in introducing the bill 
at any time to open the door to a police officer’s holding anyone for an 
unreasonable period of time. 

Mr. Euruicu. How are you going to stop him under this bill? You 
cannot stop him. 

Mr. Cramer. He is protected by his constitutional rights with re- 
gard to the period of time he can remain, but the point that I am get- 
ting at is simply this: 

Mr. Enuruicu. I want to get at this point. There is nothing to stop 
a police officer if he arrested you, sir—and I do not mean to be face- 
tious, as you know, if a police officer arrested you and you had nobody 
to sue out a petition for a writ of habeas corpus for you, he could 
hold you until the next Congress convened, and there would not be 
anything you could do about it. 

Mr. Cramer. Not under the existing Federal Rules of Criminal 
Procedure he couldn't. 

Mr. Enruicn. Why? 

Mr. Cramer. Without the Mallory case. 

Mr. Euruicu. Why not? He certainly could. He certainly could. 
There is nothing in the existing Federal rules which force a police 
officer to take a man to a United States Commissioner, except rule 
5 (a). 

Mr. Cramer. That is exactly what I am talking about, rule 5 (a). 

Mr. Euruicu. If you do away with rule 5 (a), where would you be? 

Mr. Cramer. No one intends to do away with rule 5 (a). We are 
simply trying to read possibly a little reason into it so that the obvi- 
ous responsibility of Congress in protecting the general public against 
criminals is also recognized. 

Now I am asking the questions, I am not going to answer questions. 

Mr. Eneuicnu. All right. 

Mr. Cramer. You have discussed the McNabb case, and you dis- 
cussed the Upshaw case. I think it is well to place in the record 
that those two cases can be distinguished from this, and to state what 
the circumstances were under those two cases. Now under the Mec- 
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Nabb case there is no question but what there were aggravating cir- 
cumstances of coercion In addition to the accused having been held for 
a period of time. Is a not correct ¢ 

Mr. Enruicn. Well, I do not think there were any aggravating 
circumstances. I think ae just kept McNabb until they "got a con- 
fession from him—if you call those aggravating circumstances. 

Mr. Cramer. I read you from the decision. 

Mr. Eururicu. I am acquainted with the facts of how they took one 
brother in and said to the other brother, “This fellow said something 
about you,” and so forth, and would not let McNabb get a lawyer, and 
things like that. 

Mr. Cramer. Let me read you from the decision. That is what 
we have to live by. I am quoting on page 344. “The circumstances 
in which the statements which were admitted in evidence against pe- 
titioners were secured reveal a plain disregard for the duty enjoined 
by Congress upon Federal law officers. Freeman and McNabb were 
arrested in the middle of the night at their home. Instead of being 
brought before a United States Commissioner, or a judicial officer 
as the law requires, in order to determine sufficiency of the justifica 
tion for their detention, they were put in a barren cell and kept there 
for 14 hours. 

For two days they were subjected to unremitting questions by numerous 
officers. Benjamin’s confession was secured by detaining him unlawfully and 
questioning him continuously for 5 or 6 hours 
and so forth. 

And the Court in the subsequent case, which you discussed, the 
Upshaw case, specifically refers to the McNabb case and states that 
the Court considered McNabb a case in which ewe were coercive 
circumstances other than the time element alone involved. 

That, as I understand the facts of the Mallory case, distinguishes 
the McNabb case to some extent. In other words, there were ele- 
ments in addition to the detention alone. 

Now, let’s take the Upshaw case. 

Mr. Enruicu. Well, I do not believe that those other elements had 
anything to do with the opinions in the McNabb and Upshaw cases 
I really ‘do not. I think the reason the Supreme Court reversed those 
cases was simply because they kept an accused without taking him 
to a Commissioner until they secured a confession. I do not. believe 
the continuous interrogation had anything to ne with it. I do not 
think the bare cell had anything to do with it, because every cell | 
have ever seen has been bare ; the cells are bare a re. 

Mr. Cramer. But on that point, I ask you, is it not true that in the 
Mallory case there were no elements of that nature in existence’ The 
man, as a matter of fact, volunteered, after 3 or 4 hours, to take the 
lie-detector test, and later volunteered the statement. 

Mr. Euruicu. So the police officer said. Mallory did not say he 
volunteered. 

Mr. Cramer. The Court had before it— 

Mr. Euruicu (interposing). I read the Mallory case many times. 

Mr. Cramer. The decision itself- 

Mr. Enruicu (interposing). But in fact Mallory did not volunteer. 
They said, “Fellow, we think you ought to take a lie-detector test.” 

Now let’s be practical about it. Here they have 10 or 12 police 
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officers and an iron cell, and here is a boy 19 years old. I would like 
to see him not volunteer in there, and then you can imagine what would 
happen to him. 

Mr. Cramer. I am not trying to argue facts, I am taking the facts 
as the Court stated them. You and I are in no position to say what 
the facts were. We take what the Court says, and based upon what 
they say are the facts, what conclusions of law they reach. 

Mr. Enruicn. Yes, sir. 

Mr. Cramer. Let’s take the Upshaw case, which generally is con- 
sidered a case in which there were no coercive elements. There were, 
in fact, coercive elements similar to those in the McNabb case, but 
in the Upshaw case the officer himself made the statement that Up- 
shaw had been detained for the sole and exclusive purpose of securing 
a confession, and he was detained for an extremely lengthy per iod 
of time. 

And the Court in its opinion in that case stated, “He thereby refutes 
any possibility of an argument that after arrest he was carried before 
a magistrate without unnecessary delay,” in that the officer, arresting 
officer himself, stated that petitioner was not carried before a mag- 
istrate on Friday or Saturday morning after his arrest, because the 
officer thought there was not a suffcient case for the court to hold 
him, adding, even if the police did hold him, we would lose custody 
of him, and I no longer would be able to question him. 

Thus the arresting officer in effect conceded that the confessions 
here were “the fruit of wrongdoing” by the police officers involved. 

Mr. Euruicu. I will answer that by saying 

Mr. Cramer (interposing). Let me ask you this question: It is 
true there was no element in that statement on the part of the officer, 
or statements that would lead this court to that same conclusion in the 
Mallory case? Is that not correct ¢ 

Mr. Eunruicu. Well, except the court, in my opinion, came to the 
conclusion that the mere holding of a man, delaying taking him to 
a commissioner for the purpose of having a preliminary hearing, is 
in itself coercive. 

Mr. Cramer. I grant you that, and that is what we are concerned 
about. 

Mr. Enruicu. I think that is coercion. 

Mr. Witu1s. That is the point. 

Mr. Cramer. No question about it, but I wanted to get on the record 
the distinction between the two cases. 

Now, in taking your position, I want to make sure that I under- 
stand you. In effect, would it not require then that you would in 
most instances not have confessions at all, but you would have a trial 
in every case ? 

Mr. Euruicn. No, sir; that is not true. Immediately after the 
Mallory case—may I give you a little illustration, please, sir ? 

Mr. CRAMER. Yes. 

Mr. Enruicu. Immediately after the Mallory case there was a 
young man here, about 29 years old, who was estranged from his 
wife and was taking his little girl out for a walk, and he killed her in 
a terrible fashion. The police came up and arrested him. As soon 
as the police came up he said, “I killed this girl. I do not know why 


I did it.” 
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Certainly that confession is admissible in evidence. And i think 
any confession that a man may make under reasonable circumstances, 
such as taking him from his home to the police station to be booked, 
would be admissible in evidence. Any statement he made before hx 
was taken from his home or wherever he might be would be admissible 
in evidence. 

I must reiterate that in my opinion the reason the Supreme Court 
did not repeat in Mallory the words “without unnecessary delay,” as 
contained in rule 5 (a), is because the law-enforcement officers just 
never seemed to p Ly attention to them. 

Mr. Wituis. I was about to ask you that awhile ago. Do you 
think that the Supreme Court in the Mallory case, in effect struck 
out the word “unnecessary” ? 

Mr. Enruicu. No, sir. I think they had to go that far because 
they are practical men, they are lawyers. They know what is hap- 
pening, and they must have wondered why it is when they wrote the 
decision in McNabb and Upshaw, that some years later another and 
similar case went through all the courts. The committing magis- 
trate, the district court here, which is the trial court, as you gentle- 
men know; the court of appeals here, which rendered a 2 to 1 opin- 
ion. How did it happen that all of these courts paid no attention, the 
officers paid no attention, to what we said in McNabb and Upshaw, 
the Supreme Court must have wondered. 

I remember Upshaw was decided in 1948; McNabb in 1942. Here 
is a case 15 years later, and they have not paid any attention to it. 
And the court is practical enough to understand that if one case gets 
to the Supreme Court, there must have been hundreds that did not 
get there. 

Mr. Wituts. Well, now, it is your opinion that what the Court held 
amounts to this, that a person cannot be arrested, or should not be 
arrested, until a case of probable cause has been made out against him ? 

Mr. Enruicu. That is right. 

Mr. Writs. Now rule 5 says this: “An officer making an arrest, 
without a warrant, shall take the arrested person w ithout unnecessary 
delay before the nearest available commissioner,” and so on. So 
doesn’t this rule state it definitely? Tolerate a necessary delay. 

Mr. Enruicu. Yes. 

Mr. Witurs. And did not the Supreme Court, therefore, go beyond 
the rule if what they held, as you say, is that you cannot arrest unless 
you have made out a case of probable cause before arrest? Is not 
that contrary to the rule? 

Mr. Enrucu. May I answer it in this way, sir? I believe the 
Supreme Court went further, a little bit further in the Mallory case 
than they did in McNabb and Upshaw, and I think they did it for a 
practical reason, because their decisions had not been followed. But 
let me say this to you, sir. Certainly the Federal courts have held 
time and time again that an officer has no greater right to arrest 
without a warrant, then with a warrant. 

Now what do you have to do to get a warrant? The fourth amend- 
ment to the Constitution says, “No warrant shall issue but upon prob- 
able cause.” So if the officer went to a magistrate or a commissioner 
and said, “I want a warrant for John Brown.” he would have to bring 
the witnesses to make affidavits and the commissioner would then 
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decide whether or not there was a probable cause to issue a warrant 
in the case. 

But of necessity, there are circumstances where an officer has to 
arrest without a warrant. Now certainly he ought to have just as 
much prob: ible cause without a warrant as he does to get a warrant. 
Now why do officers arrest in most cases without a warrant? Be- 
cause they do not have time. They figure they have probable cause, 
and they do not have time to go to a committing magistrate to attempt 
to secure one. 

Now surely, if the Constitution says that you ought to have prob- 
able cause to get a warrant, then how can we sit here and say that you 
ought to have less to arrest without a warrant? I do not believe you 
ought to have it. I do not believe that the Constitution meant that 
you ought to have it. 

And that is my answer to that. 

Mr. Wiiuts. But finally—and then I will yield—for the record, be- 
cause we want your interpretation of the decision, and we will see 
what we do with it upon consideration of all views, your point, one, 
is that the Supreme Court held that the mere arrest without arraign- 
ment in itself constitutes coercion—— 

Mr. Enrticn. Not the mere arrest, the delay. 

Mr. Wiuuts. That is what 1 mean. I mean the arrest involving 
delay, such as was presented in the Mallory case, amount to coercion. 

Mr. Enrucu. Yes, sir. That is my opinion. 

Mr. Winns. And No. 2, and Lasked it before-—— 

Mr. Ermuicu. May | a my answer? I think that is what 
they had in mind, although they said it was a violation of rule 5 (a). 
[ think that is what they had in mind. 

Mr. Wiuuis. Well, | want to put in the record the implications of 
the decision, as we have to study all facets. And your point No. 2, 
in your opinion, is that under Mallory, before there can be an arrest, 
a case of probable cause must have been made? 

Mr. Enruicn. Yes, sir, because let us remember that in the ordinary 
case where an officer arrests without probable cause, the arrested per- 
son can sue him for false arrest. Let’s not forget that. 

Mr. Wits. That is the dilemma which the law-enforcement offi- 
cials have related to us, which they are laboring under in view of 
the Mallory case. You cannot arrest without probable cause. 

Mr. Enreuici. You could not do it before the Mallory case. 

Mr. Wiuuts. That is your interpretation of it. 

Mr. Euruicnu. That is what the law says; that is what the courts 
have ruled; and that is the basis for malicious-prosecution suits, false- 
arrest suits, and suits of that type. 

Mr. Wituts. But the law officer is then confronted with the proposi- 
tion that he must bay sure of probable cause before arrest, and then, on 
the other hand, if it turns out wrong, he is subjected to malicious 
prosecution. 

Mr. Enrruicn. And I have represented officers subjected to this, and 
sometimes it 1s a very close question. 

Now I want to say this, if I may, as long as we are talking about 
arrests, warrants, and probable cause. You always must remember in 
reading the Boyd case, the first landmark case that went to the 
Supreme Court, about why the fourth amendment was promulgated in 
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the first place. It was promulgated because apparently the British 
used the so-called General Writs of Assistance, which were nothing 
in the world but suspicion warrants, and they could go in and arrest 
the colonists and hold them. That was the principal reason for the 
fourth amendment. You must remember that—and I think it was 
John Adams who said it—*Then and there the child independence 
was born.” It was caused by arresting people without probable cause. 

Mr. Cramer. On this question of illegal arrest, and the right of 
the accused, or arrested person, to sue for malicious prosecution, the 
test there, is it not, is whether or not the arresting officer had reason- 
able grounds to believe that the person arrested was the person who 
was guilty / 

Mr. Enreuicu. But, my good friend, that is the definition of prob 
able cause. Not exactly, but in substance. 

Mr. Cramer. That is what I say. 

Mr. Eururcyw. And how does he get reasonable grounds to believe 
it? He has some witnesses tell him something. Now let us not. lose 
sight of the fact that the average law officer has no extraordinary 
gimmick that makes him able to ascertain how a crime was com 
mitted. We all know that 90 percent of law enforcement results 
from informants giving the law-enforcement officers information. 
They have no extraordinary occult powers that permit them to sit 
here and guess that a man committed a crime in Cleveland, Ohio, or 
New York City. Some informant comes up to them and says, I saw 
John Brown do this. And that is the way they make most of thei 
cases, 

Now if an informer does, they do have probable cause by the simple 
process of taking John Brown with them to the United States com 
missioner, and the prosecutor asks, “Now, Mr. Brown, what did you 
see this fellow do?” 

Now that is probable cause. There isn’t any question about it. 

Mr. CRAMER. Well, | disagree with you, I do not believe if is the 
same as to whether or not the person saw him. 

Mr. Enruicu. I am talking about false imprisonment Cases. 

Mr. Guiana. I want to get back to this point; the question of 
whether or not the officer has reasonable grounds to arrest this person 
is not in all eases the same as the grounds he must present to the 
arraigning oflicer 

Mr. Euruicu. Exactly the same. There is no distinction between 
probable cause in the trial of a civil case and probable cause as ev! 
dence in a criminal case. 

Mr. Cramer. There is no use arguing that point, but [ am glad to 
get your opinion concerning it on the record. 

Mr. Enrutcu. Yes, sir. 

Mr. Cramer. As a matter of fact, I have had considerable experi 
ence myself in defending. I am not a prosecutor myself, and the 
question was based upon that experience. 

Now I was interested in your question with regard to rule 5 (a) 
itself. One of the questions of our distinguished chaiman was with 
regard to the meaning of “unnecessary delay” and whether or not the 
Mallory case in effect wrote out unnecessary delays from the Statute 
entirely. There is no question in your mind, is there, that Congress 
has the right to establish rules of criminal procedure of this nature 
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so long as it does not infringe upon the constitutional rights of the 
parties ¢ 

Mr. Enruicu. Congress does have that right, but I believe Congress 
would infringe on the fifth amendment if they did something about 
this case. 

Mr. Cramer. Then there is no question, in your opinion, that, so 
long as Congress does not infringe upon the constitutional rights of 
the defendant, in this instance we can rewrite rule 5 (a) # 

Mr. HR icH. Yes, I believe you could. 

Mr. Cramer. Now, you mentioned the Prohibition Act and a provi- 
sion in it. Would you ‘expl: uin what that was? 

Mr. Enrucu. Well, in m: uny of these—— 

Mr. Cramer (interposing). Was it the same as rule 5 (a) or was it 
different ? 

Mr. Euruicu. It was probably the same, let me read, and I am read- 
ing now from the McNabb ease, if I may. 

Quite apart from the Constitution, therefore, we are constrained to hold that 
the evidence elicited from the petitioner disclosed here must be excluded. For in 
their treatment of the petitioner, the arresting officers assumed functions which 
Congress has explicitely denied them. They subjected the accused to the pres- 
sures of a procedure which is wholly incompatible with the vital but very re- 
stricted duties of the investigating and arresting officers of the Government and 
which tends to undermine the integrity of the criminal proceeding 

Here is where the opinion gets to the point of answering your 
question : 

Congress has explicitly commanded that it shall be the duty of the marshal, 
his deputy, or other officer who may arrest a person charged with any crime or 
offense, to take the defendant before the nearest United States Commissioner or 
the nearest judicial officer having jurisdiction under existing laws for a hearing 
commitment or taking bail for trial (18 U.S. C. A., sec. 595). 

Similarly, the act of June 18, 1934, authorizing officers of the Fed- 
eral Bureau of Investigation to make arrests, requires that the person 
arrested shall be immedi itely taken before a committing officer. Com- 
pare, also, the act of Mare hd , 1879 (180 U.S. C. A., see. 593), which 
provides that when arrests are » made of persons in the act of operating 
an illicit distillery, the arrested persons shall be taken forthwith 
before some judicial officer residing in the county where the arrests 
were made, or, if none, in the county nearest the place of arrest. 
Similar legislation, requiring that ar rested persons be promptly taken 
before a ; nomena ng authority, appears on the statute books of nearly 
all the State So, in answer to your que aa, sir, [ will say that in 
practic: ally every statute since the foundation of thi is country, in which 
Congress has permitted certain people to make arrests, there was 
stated in those statutes the requirement that the people arrested be 
taken before a committing magistrate. 

And the Supreme Court of the United States in the McNabb case 
held that when they did not, the oflicers were violating what it consid- 
ered a democratic way of life, by holding a man for 2 or 3 days, for 
the purpose of extracting a ome ssion from him. And that was be- 
fore 5 (a) was ever thought of, because 5 (a) did not come into exist- 
ence until 1946, under a statute in which Congress permitted the 
Supreme Court to promulgate rules of criminal procedure in the Fed- 
er: al courts. 

Now, what the Supreme Court did in promulgating those rules was 
unanimous. Everything was unanimous. The Mallory case decision 
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was unanimous. Now, I will admit that in the Upshaw case there 
were 1 or 2 dissents. 

Now, have I answered your question, sir / 

Mr. Cramer. Yes. 

Mr. Enruiicu. I say in practically every case before 5 (a), the 
Congress of the United States required the law enforcement officers 
to take arrested persons to a commission, and while they did not use 
the language, “without unnecessary delay,” I believe that Congress in 
those days relied on the honesty and integrity of policemen to do it 
without unnecessary delay. I believe if you and I were police officers 
we would do it without unnecessary delay despite 5 (a). 

Mr. Cramer. Just let me ask you this one additional question: I 
appreciate your opinion. That is why you are here—in order to ex- 
press your opinion to us. 

In its consideration of rule 5 (a) the Congress had before it the 
recommendations of the bar association and the Advisory Committee 
on Federal Rules of Procedure. There was a rule 5 (b) as well under 
consideration by Congress, which I am sure vou are familiar with, and 
which waseliminated. Rule 5 (b) stated: 

No statement made by a defendant in response to interrogation by an officer 
or agent of the Government shall be admissible in evidence against him if the 
interrogation occurs while the defendant is held in custory in violation of this 
rule. 


By not accepting the proposed rule 5 (b), Congress, in effect, stated 


an intent of some sort. Now, what, in vour opin on, was meant by 
Congress by deleting it ¢ 

Mr. Eurucnu. I think what happened was the Su ipreme Court 
wanted it deleted. You and I know that judges sometimes consider 
themselves all powerful, they like to believe that what they say is 
the law which \ ill | be fo llow ed. | believe Chey concluded that it was 
unnecessary to put those words in that statute. That is the best 
answer that I can give you because if those words were in that statute, 


the Mallory case would never have gotten to the Supreme Court. 
Now, that is my humble opinion. I may be wrong, but that is what 
I believe. 

Mr. Wituts. Thank you very much. We do sincerely appreciate 
your appearance. 

Mr. James J. Laughlin, of this city. We are glad to have you with 
us. 


STATEMENT OF JAMES J. LAUGHLIN, WASHINGTON, D. C. 


Mr. Laventm. Thank you, Mr. Chairman. I suppose prelimi- 
narily I should state my name. 

Mr. Wits. ae and your background. 

Mr. Lavuenr James J. L aughlin : I am attorney, member of the 
bar of the Succi © ourt of the United States, the District C yor for 
the District of Columbia, the United States District Court for the 
District of Maryland, the District Court for the Southern District of 
Indiana—and where I am a legal and voting resident—the Court of 
Appeals for the Fourth and Fifth Circuit, the Military Court of Ap 
peals, Tax Court, Court of Claims, and a few other courts. 

I would like to Say, preliminarily, that I have probably tried 5.000 
to 5,000 cases, criminal cases, ranging from treason down to playing 
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baseball on Sunday; and I am saying that not to boast, but because I 
feel that, on account of that, I have had some little experience in the 
field of criminal law. 

Mr. Witus. I would say that is why we called you here. We re- 
spect your opinion. 

Mr. Lavenun. Thank you, Mr. Chairman. I would like to say 
this, that it would be my hope that this legislation be delayed until 
the next session of Congress because experience shows that it is 
always unwise to pass legislation when there is, you might say, the 
heat of battle; and it is very strange that, when an opinion is an- 
nounced by the Supreme Court that would be held to give aid and 
comfort to the accused, there is also a lot of hullabaloo; but if there 
is a case where, for instance, we would feel the rights of the accused 
maybe would sutfer, like wiretapping or so on, there 1s not too much 
furor over that. 

Now I realize, I see Miss Ottenberg here, she has waged quite a cam- 
paign, she is very talented and I have been trying to get a raise for 
her for sometime. Now, she has written a number of articles on this, 
as she has done in other fields, and I hope the time will come before 
this committee and Miss Ottenberg, as I say, a talented writer, she 
will give some thought to a practice that 1 think should be corrected 
by the Congress. But apparentiy the papers are strictly silent. 
That is the practice here, where a person in the District of Columbia 
is charged with violating the internal revenue laws, we make those 
people go to Baltimore, 40 miles away, and stand trial, and they do 
not get jurors of their own selection of this jurisdiction. They are 
tried in a courtroom and while it is a Federal court, the practice is 
quite different than what we find here. 

Now, I will venture to say to the chairman, if one of his cohorts—I 
am sure the chairman will never get into trouble—but say, suppose 
one of his relatives in the State of Louisiana was forced to go to 
Mobile to stand trial, | am sure the chairman’s voice would be so 
loud, I think the heavens would thunder, and he would have a right to. 

Mr. Wits. For the elucidation of the witness, let me say to him 
that a gentleman from Georgia has introduced a bill on that very 
point. He has talked to me about it, and I am trying to get it 
referred to my committee to have hearings. 

Mr. Lauveniin. Fine, I would like to know the gentleman’s name 
so I can shake his hand. 

(Discussion off the record.) 

Mr. Laven. If I may say to the members of the committee, I 
would like to see this legislation go over, and then you will find, when 
we are back here after Christmas, and this heat has all died down, and 
we are back to normal, you are going to find that law enforcement 
here has not broken down. 

You are going to find too that the police have been able to function 
all right. 

Now, just in the year of 1948, in a case in the Supreme Court of the 
United States, it is WeDonald v. U.S. (335 U.S. 451), where there 
was a question of going into a house without a warrant, Justice 
Douglas, speaking for the Court : 

Power is a heady thing, and history shows that the police acting on their own, 
cannot be trusted. 
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Now, since that opinion has been announced, I am sure that the 
police work in that type of offense has not suffered. 

Now, also I was away yesterday—I had to go to New York—lI used 
to go to New York ofte mn but I do not go much any more because the 
Giants are playing such poor baseball, but I was in New York yes 
terday and read in the evening paper where a police chief, I believe 
from Los Angeles, I believe his name was Baker, and I believe his 
testimony, he was virtually unknown until Mickey Cohen brought 
him fame, therefore, he did hit the limelight, and as I understand, 
there will be some litigation out there, and there m: ty well be criminal 
litigation if what Mickey Cohen says is true, and if that should 
come to be, I am sure that man would want his rights, every right 
guaranteed to him under the Federal procedure, and under the exist 
ing State procedure. 

Now he did a very improper thing for a public official, he com 
mented on cases pending in the Supreme Court in the United States 
at the present time. Now, as one of the police officers did here some 
weeks ago, I read in the paper, it was hoped that what was done would 
not affect cases now pending in the United States court of appeals. 

Now that is always bad taste because we feel this way, whether 
we like a decision or not, and we should know by this time that we 
cannot just pick out the opinions we like. We cannot pick and then 
disapprove. There are a lot of things that the Supreme Court. does 
that I do not like. I remember sometimes we work hard preparing 
a petition for writ of certiorari, and we did not even get in the front 
door, but on the other hand, over a period of years, you will find that 
they do a good job. Now in the Mallory case, I think it is signifi 
cant, members of the committee, that was an unanimous Court. Of 
course, there are a lot of attacks made on them now, attacks made 
on individual Justices, but I do not think it will be disputed that 
most of them are learned in the law and I think this, that they are 
trying to do an honest job. 

Now, I was curious after I read in the paper last night, and it was 
in the Star—I get the Star every day—where an attack was made on 
this case involving Irvine in California, and I was curious. T have 
this volume here, now if Mr. Parker had a part in it, and he prob 
ably did or he would not be so surprised, he is lucky, he is not in jail 
because when this was over, just imagine what he did, and that 
points out, members of the committee, the danger sometimes of leg 
islation of this kind. 

I think we could never forget what Justice Holmes said in the 
first Olmstead case: 

For my part, I would rather that a few criminals to escape than for the 
Government to play an ignoble part. 

Now I want to say for the benefit of the chairman, a number of 
vears ago I spent some time in Louisiana. I like it down there and 
the only reason I did not go there for the Sugar Bow! game last year, 
I could not get tickets. I went to the Rose Bowl game. 

Mr. Wiis. You should have consulted someone. 

Mr. Laveutt. If I had known you at the time I might have been 
able, but anyway- 

Mr. Cramer (interposing). Orange Bowl game. 
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Mr. Lavcuuin. Yes, I may do that this New Years. Now, I want 
to say to the chairman, I spent some time there and I met Mr. Chris- 
tenberry, assistant United States attorney, and later become United 
States attorney, and now is a district court judge. 

Ir. Witiis. I do not know what you want to say, but I went to law 
school with him. 

Mr. Laven. Excellent man. The point I want to make is the 
desire of certain Government officials to punish certain people, politi- 
cally inspired, there isn’t any question that ~ bypassed the United 


States attorney and sent down a carpetbager, I call him, Rogge who 
had no Serre i 
Mr. Wiis. . Rogge 


Mr. LAUGHLIN. S. a + am often suspicious of a man ashamed of 
his name. He went down there and they bypassed the United States 
attorney’s office, very competent, very qualified, and they went out 
and some of the things they did in those cases, were simply outra- 
geous. And if we had some of the protection that the Supreme Court 
says we will have now, some of those men would not have been 
prosecuted. 

But, let me point out in the Irvine case, here is what was done, and 
this is in the majority opinion. They upheld the conviction, but they 
said, virtually, that. the people ought to be prosecuted because the 
Supreme Court, speaking through Justice Jackson said this. 

We believe the clerk of this Court should be directed to forward a copy of 
the record in this case, together with a copy of this opinion for attention of 
the Attorney General of the United States. 

However, he did say this, “Mr. Justice Reed and Mr. Justice Minton 
do not join in this paragraph.” Of course, those two Justices never 
joined in anything for the underdog, but, that is just the In TOrHY. 
Then, among other things, they had a locksmith to get a key 

Mr. Witus. I thought you had said we had better not criticize the 
Supreme Court. 

Mr. Laveutin. Well, except the men now sitting, those other two 
are not sitting and they cannot do anything to me now. | Laughter. | 

Now, in the dissenting opinion by Justice Black, he points out some 
of the things that were done. One: 





They secretly made a key to the Irvine’s front door. Two, by boring a hole 

in the roof of the house and using the key, they had made to enter, they installed 
a secret microphone in the Irvine home with a listening post in a neighboring 
garage, where officers listened in relays. Three 
This is drawn up like an indictment— 
Using their key they entered the house twice again to move the microphone in 
order to cut out interference from a fluorescent lamp. The first time they moved 
it into Mr. and Mrs. Irvine’s bedroom, and later into their bedroom closet. 
Four, using their key, they entered the house on the night of the arrest, and in 
the course of the arrest, made a search for which they had no warrant. 

Now, the only point I make is this, if you will consider Parker’s 
testimony in the light of what the Supreme Court said in this case— 
of course, he probably has a right, maybe, to be offended at these de- 
cisions and then, I would like to point out this, from Justice Douglas. 

Mr. Witus. I might say to the gentleman that it does not escape 
us. I talked to counsel about this last night. 

Mr. Laven. Thank you, Mr. Chairman. Justice Douglas, in 
his hook, Almanac of Liberties, says this 
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Mr. Wiuis. We are called to the floor, we will be right back. 

Mr. Lavenurn. Thank you, be back, suppose, in LO, 15 minutes / 

Mr. Wiis. I think we might as well recess, while at it, and have 
a bite. I hope it will not inconvenience other witnesses who are to 
be present. We would like to go on this afternoon at 1:30. 

(Whereupon, the subcommittee was adjourned at 12:30 p. m., to 
reconvene at 1:30 p. m., of the same day.) 


AFTERNOON SESSION 


Mr. Wixuts. The subcommittee will come to order. Mr. Laughlin, 
we would be delighted to have you procee cl, 

Mr. Laveuiin. Now, members of the committee, as I said earlier, 
I would strongly urge that this legislation go over until the next 
session and if that is done, then this committee will be able to 
appraise the effect of the Supreme Court’s decision in the Mallory 
case over a considerable period of time. 

In other words, it will be shown then that the world did not come 
to an end. When you consider that, as I am told, in Scotland the 
accused in custody cannot be interrogated at all, and in Great 
Britain—now I don’t want any of you to think I am pro-British, 
Heaven knows, but I have had occasion to go into that to some extent. 
While the accused in custody in Britain can be interrogated to a 
limited extent, in Scotland I understand they cannot be interrogated 
at all, and I don’t believe anyone would contend that law enforce- 
ment in Scotland has broken down. 

We know that the police would like, when the case is doubtful, to 
keep an accused in custody. I suppose if we were policemen maybe 
we would feel the same way, because when they have an accused 
in custody, particularly if he is a man of limited intelligence, the 
mere fact that he is in custody, with 4 or 5 policemen throwi ing ques- 
tions at him, and there he is, handcuffed m: iybe, and he has no one to 
speak for him, and naturally how can he protect his rights ¢ 

I believe it is well-spoken by Justice Douglas. I think he is an 
excellent Justice; I think he is for the underdog- there may be some 
criticism, and I think he does other things other than climb moun- 
tains, but he says in his Almanac of Liberty : 

The police have always been less inclined to use their wits than their fists. 
From the beginning, confessions were exacted, from suspects by use of every 
conceivable form of torture; men were stretched on the rack, their thumbs 
twisted off, their fingernails pulled out, they faced blinding light while relays 
of police questioned them for hours. Hitler introduced a devilish device of drill- 
ing a hole straight through a tooth. Every person has a breaking point beyond 
which he will, though innocent, confess to any crime in order to get respite from 
pain. The third degree extensively used in Communist lands, both in crude and 
in subtle forms, still has an ugly hold here. No section of the country is com- 
pletely rid of it. Criminals must be detected and punished, but due process of 
law is a mockery, when the torture chamber is substituted for a public trial 
before a calm and dispassionate tribunal. 

Now we are not contending here that the police drill a hole through 
anyones teeth. And I think with the present chief of police, that we 
are fortunate here that we have a good administration. I don’t sup- 
pose that we have ever had a police official of such high regard for 
the rights of people and such a high degree of integrity. I know him 
well. And in my opinion, [ think our police force here probably is 
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the best in the United States, outside of Indianapolis, I would say— 
that is where | am from. 

Now when you consdier what we had before we had the present 
chief of police, you will realize how fortunate we are. However, 
policemen are an ambitious lot, just like FBI agents are ambitious, 
and when they suspect a person accused of crime, they will pro- 
ceed without—they are not attorneys. If they figure that they can 
get a confession out of this man by holding him in custody, that the 
end justifies the means. 

So I would strongly urge that this legislation be held in abeyance, 
and then you can consider the effect of this decision when next Janu- 
ary, February, or March comes. 

Now I want to say at this time that I think there has been quite 
a campaign built up to discredit the Supreme Court and to try to 
convey the impression in the minds of people that criminals are going 
to go free. Now, while I have a high regard for the United St ites 
attorney, Mr. Gasch, I know him well, I think that he hit below the 
belt and he is subject to criticism. If the members of the committee 
will recall, soon after this Mallory decision, he had Mallory brought 
into court and released him. Now there was a purpose in that. Here 
is a man convicted of r ape, now being released as a result of a Su- 
preme Court decision, That isn’t the way it is ordinarily done. They 
could have gone—they could have waited until the mandate came 
down, then there could have been a trial, either in July or in the fall 
term. As you know, our judges here go aw: Ly on a 13-week vacation; 
it is the only district in the United States where that takes place— 
they get 13 weeks. I had occasion to dig into that, But, in any event, 
they could have made an effort to try him in the fall and conceivably 
they might have been able to convict him without the confession, but 
here was a grandstand play on the part of Mr. Gasch. I am sur- 
prised—I don’t know who advised him, or whether it was on his 
own. But you can see that it would give the newspapers something 
to work on. Here is a man convicted of rape that we must immedi- 
ately free, which they did, within a few days after the Supreme 
Court’s decision. 

Now, as I pointed out, members of the committee in my opinion 
it is always unwise to enact legislation in the heat of passion. After 
the McNabb case there was a terrific hullabaloo. There was conster- 
nation. They said that was going to open the jail doors and if you 
will refer to the newspape rs of that time and the Congressional Ree- 
ord of that time, Congressman Hobbs introduced a bill that. was trying 
to accomplish just about what you are doing here. There were hear- 
ings on it, but it died, it never passed the Senate. Asa result of that 
the earth didn’t topple, we are still carrying on. 

So I say that the Mallory decision is a sound one. It may of course 
be that at some time or other it may be necessary for some legislation 
in the nature of modification, but in my opinion, only after the most 
exhaustive study and it would be my recommendation, members of the 
committee, that no harm would be cone if the whole matter would go 
over until the next session of Congress. 

If there are any questions, I would now be glad to answer them. 

Mr. Wits. Would you give us your inte rpretation of the holding 
of the Mallory case? I mean, the high points of it. 
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Mr. Laveniin. Well, the high point, I think, can be summarized in 
a few brief words, that the Supreme Court—and I think it is sig- 
nificant because it is unanimous accord. If . Was an opinion that 
was > to 4, or where something was upheld by an equally divided 
Court, it would be a different story, but here i is an Opinion, a unani- 
mous opinion, that a person cannot be arrested or accused on susp! 
cion. There must. be probable cause. And if there is an arrest, that 
the provisions of the rule that you are considering here—as I under- 
stand it, the only thing before this committee is H. R. 6800, is that 
correct? As I understand, that is what is before this committee. 

Mr. Wituts. Weill, we are not specifically considering this or any 
other bill. We are studying the decision. But that is one suggested 
way of going about. co rrecting the matter, if we decide a correction 
should be made. We are not having hearings on that bill. 

Mr. Lavenurn. I see. 

Mr. Wituis. That is a suggested bill. 

Mr. Lavenutn. The reason I raise that question : coming in, someone 
downstairs said that this committee was also considering the Jencks 
case. I didn’t so understand that you were considering at this time 
in any event the effect of the Jencks decision. 

But in answer to the chairman’s question, I think it can be stated 
in a few words, as stated by Justice Frankfurter : 


Police may not arrest upon mere suspicion, but only on probable cause. 

Mr. Wituis. What page is that ¢ 

Mr. Lavennin. | have the Law Week here and it is page 4562 of 
the 25 Law Week. You may have it in another Sidiién. but I have it 
here in the Law Week. It is about the second page before the end, 
I would say. 

The next step in the proceeding is to arraign the arrested person before a 
judicial officer as quickly as possible so he may be advised of his rights and so 
that the issue of probable cause may be promptly determined. The arrested 
person may, of course, be booked by the police, but he is not to be taken to 
police headquarters in order to carry out a process of inquiry that lends itself, 
even if not so designed, to eliciting damaging statements to support the arrest 
and ultimately his guilt. 

So I think that is the whole thing in just a few words, that the 
police may not oe on mere suspic ion, but only probable « ‘ause and 
when they do that, t hey must take him before a magistrate. 

Now in the District of Columbia we have not only a United States 
commissioner, who is in the Courthouse Building, but you have the 
municipal court that is just 2 blocks from the United States Court 
house and there are 15 judges there, and certainly one of them is al- 
ways available, and then you have the district court of the United 
States with 15 judges and you generally have 1 or 2 of them visiting 
here. I think at the present time there is one from Alabama. And 
so you have here a wide selection of magistrates. 

Now if the police don’t have probable cause, they shouldn't arrest. 

And if tl ley do arrest, then the provisions come Into play of taking 
him before a committing magistrate. I don’t think that you could 
function otherwise. 
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Now naturally if the policemen under this bill—for instance, here 
is this bill as I see it. 

Statements or confessions or other evidence shall not be inadmissible solely 
because of delay in taking an arrested person before a commissioner or other 
judicial officer. 

Now according to that you ¢ ‘my | hold the man indefinitely. There 
is just no limit. Now certainly I do believe, assuming that the bill 
passed in that fashion, you would be right here again, having hear- 
ings, I think, next vear or the vear after because the courts, think, 
would hold it unconstitutional. 

Here you would hold a man for days and days, and that has been 
done. If the members of the committee—and I think undoubtedly 
Mr. Foley, in going into this probably has read the Mitchell case, 
but this case, the Mitchell case, followed the McNabb case. Now 
the Mitchell case points up—and I happened to represent the de- 
fendant in the oe case—but he was arrested for about 8 or 10 
cases of house breaking, and the police held him in the prec inet for 
5or6 days. The court of appe: als reversed it on the authority of the 
McNabb case. Then it was about that time that you had all of this 
confusion as a result of the McNabb case. The papers said “Here, 
the jail doors are being opened.” Well, the Supreme Court then 
granted certiorari and they reversed the court of appeals in its con- 
viction on the ground that Mitchell confessed immediately. Of 
course I can say to you that Mitchell said to me that the police just 
said that, that the police got on the stand and said he confessed, but 
he denied to me that he did confess. Nevertheless there was a finding 
of fact based on what the police said that the man confessed im- 
mediately; therefore they said the McNabb case didn’t have appli- 
cation, because the police might be subjected, maybe, to some form 
of punishment for holding him there. But it did not make inadmis- 
sable the statement that he had confessed. 

So clearly this bill, assuming it passed in this fashion, I am satis- 
fied, would fall on constitutional rights. 

Mr. Fo.tey. You are reading into this Supreme Court decision in 
the Mallory case a constitutional question which they didn’t reach. 

Mr. Laveniin. No, they did not, and I am only expressing my 
opinion on the bill be fore you. I agree with you. The Supreme 
Court—it was not necessary to reach the constitutional question. 

Mr. Cramer. May I inquire on that point? You arrive at that 
conclusion on the basis of the Mitchell case / 

Mr. Laven. No; not on the basis of the Mitchell case. 

Mr. Cramer. Involved in that case was a constitutional question, 
wasn't it 4 

Mr. Laveutix. No: I wouldn't Say the Mitchell case turned on a 
constitutional question, because the court of appeals felt that 

Mr. Cramer. What I mean, that was before rule 5 (a) was enacted. 

Mr. Laveusin. That is right. Now oftentimes people take the 
view that, even assuming, for instance, that in the State courts you 
didn’t have these provisions about 5 (a) and so on, many of the people 
take the view that confessions cannot be rejected unless: there is physi- 
eal brutality, you must apply cigarette butts to the man’s eee tips 
or something like that, but duress could exist suppose it is a poor, 
illiterate person who has never before been in police headquarters. 
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The mere fact that he is there, he is seared to death. We know that 
and, of course, you gentlemen—lI notice that you have all been at- 
torneys, and I am sure you were good attorneys, too, so you have 
experience in the practice of law. You know yourselves some people 
are scared to death on the witness stand, even in the simplest kind 
of a case. 

I think I had occasion one time to call Miss Ottenberg on the stand 
but, of course, she made a good witness, but the average person unless 
they are versed in court procedure, they are just frightened to death 
on the witness stand. 

Now take an illiterate person, put him in the hands of the police, 
without anyone to advise him, and 4 or 5 people hammering questions 
at him—I had occasion to go into that very thing. We were very 
fortunate a number of years ago to have Judge Ben Moore here from 
West Virginia. He was sitting here. We had a situation like that 
and he took over the interrogation and he said it was very plain that 
this man would just be a pawn in the hands of the police. 

Now I think sometimes we can acquire much from personal experi- 
ence. Just a week ago I had a case in the district court, a man had 
been released from the penitentiary under a conditional release and 
he was charged then with carrying a knife; because he was convicted 
of a felony it made it a felony. Ordinarily such an offense would be 
tried as a misdemeanor in municipal court. Four witnesses said that 
the man was carrying the knife. He claimed that he was framed. 
The chaplain of the jail asked me if I would look into it and I was 
impressed with his story and the story to the probation officer. Two 
colored policemen arrested him, and then they did their best to try 
to get him to admit that he carried the knife. 

Well, when they left off, 2 white detectives came from headquarters, 
and they interrogated him for 2 hours trying to get him to admit it. 
Now he never admitted it, and the upshot of it was that the jury 
acquitted him. But unquestionably here the police were in doubt 
about the credibility of their own witnesses, therefore they could 
clinch their case if they could get admission from the man that he 
did the offense, and that is the vice of this, and I am sure, members 
of the committee, if you reflect on this, and you come to the conclusion 
that legislation in haste is unwise legislation, and it goes over into 
the next session, I am sure that the administration of justice here 
will not suffer. 

Mr. Wituts. Let me ask this question: To what extent, if any, in 
your opinion, under the Mallory case, may a person be interrogated 
between the time of arrest and arraignment ? 

Mr. Lavenurn. As to the time limit, that sometimes may present a 
problem. 

Mr. Wiuuts. Let’s put it as any time. 

Mr. Laveutin. I would say this, assuming the arraignment is with- 
out unnecessary delay, and is done promptly, or whatever words you 
may see fit to change the wording to, they could interrogate him 
provided of course there is no delay. 

Mr. Wituis. Well, what would be the definition of “delay”? 

Mr. Laven. The delay of course I would say in a jurisdiction 
like the District of Columbia, he could be brought before a magis- 
trate | would say within 2 hours and I think, Mr. Chairman, if you 





Lat 
at- 


ive 
ple 


nd 


nd 
ess 


ith 


vo 


h- 
yu 
m 


yn 


s~ 
yu 


SUPREME COURT DECISIONS 129 


let me say this—and I am going by what I read in the papers— 
2 weeks ago there was a rather vicious case here, apparently a husband 
and wife had been separated and the husband had the right of visita- 
tion. Well, he took the little girl out, pursuant to a court order, and 
then he calls the wife on the telephone and has an argument with her 
and then takes it out on the little girl and stabbed her about 10 or 12 
or 15 times and the child dies. 

The police arrested him, and within 2 hours they had him before 
a committing magistrate—I think it was 11 or 11:30 at mght. If 
they did it in that case, they could do it in others. 

Mr. Wituts. Let’s take that—and I don’t mean to bind you to 2 
hours—but I want an approximate time for the sake of 1 or 2 questions. 
I do want your considered judgment on it. Let’s assume, based on 
probable cause, in the mind of the arresting officer that a person is 
picked up and arrested and then between that arrest and their arraign- 
ment there is, we will say, a period of 2 hours. During those 2 hours 
to what extent, if any, may he be interrogated concerning his part in 
the case / 

Mr. Laven. Well, I think he could be interrogated to what- 
ever extent the officer wished. Now as to the effect of that interroga- 
tion, that may well have to be passed upon by the courts later, because 
it would de pend on the circumstances. Maybe he is the typ e of an 
individual who shouldn’t be interrogated at all. You can’t, I don’t 
think, place any yardstick, you can’t lay down a hard and fast rule, 
because human beings are constituted differently. 

It may be ths at an interrogation of 1 hour, in the circumstances of 
a partic ‘ular case, may be decided by the court to be 

Mr. Wituis. Let me pursue that a little bit. I will digress because 
you said in some cases it might be 1 hour and others 2, and others 
mavbe slightly longer. 

Do you think it would be possible to write into law and to equate 
this problem of time? Do you think it would be possible to set forth 
in an act of Congress or in the rules of a court that it shall not be 
beyond 2 hours or 6 hours or 24 hours? 

Mr. Laveuurn. I don’t think, Mr. Chairman, that you could fix 
any time because as I said it would depend on the facts of each case, 
all of the circumstances that exist. It is not an easy situation, It is 
my thought that there should be no amendment to the present pro- 
cedure. I think the present procedure is adequate. I think we 
should leave it tothe judgment 

Mr. Wits. I know you are sincere in that, but we are commanded 
to make a study, so we must receive evidence both ways. 

Now let’s go back to the approximate time of 2 hours as being rea- 
sonable, give and take a little bit. 

During that time suppose there is some questioning and incrimi- 
nating statements are made, or, going one step further, a confession 
is received. What do you think of the validity of that confession in 
light of the Mallory decision 

“Now I am talking about the case where, as in Mallory, there is no 
coercion, no promise of leniency, or anything. 

Mr. Laveutre. Assuming the person is of sound mind and all that ? 

Mr. Wiuus. Yes. 

Mr. Lavennin. If there is a confession before the arraignment and 
the arraignment is not delayed—now there again of course what is 
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going to be the delay is going to be oe ult—clearly that statement 
would be admissible, assuming all other factors, the fellow is of sound 
mind, he knew what he was doing, and there were not outside in- 
fluences being exerted and all that. But trying to fix a time on it, 
that it must be in a certain number of hours, I don’t see how you can 
do that. 

Mr. Wituts. Suppose during that 2 hours, which we will assume for 
the sake of my questions, fit your own idea of what is reasonable 1 
the circumstances of the case—I am talking about theoretically- 
suppose within those 2 hours a voluntary confession is signed and 
executed ¢ 

Mr. Laveuiiy. It would be admissible in my opinion. That is, 
assuming there are no other factors involved. Of course I say it is 
hard to place—very difficult to lay down a hard and fast rule. 

Now assuming that a man is arrested at 12 midnight or 1 in the 
morning, I don’t contend you should get a magistrate out at 3 o’clock 
inthe morning. Some people may differ with me on that. But I think 
the courts will probably take a sensible view, although there may be 
circumstances even then, but I would say this, Mr. Chairman, based 
on what you have said, I think such a confession would be admissible, 
assuming no other factors were present. 

Mr. Wiiuts. [ asked you that in view of a sentence that you yourself 
read, which says : 

But he is not to be taken to police headquarters in order to carry out a process 
of inquiry that lends itself even if not so designed to eliciting damaging state- 
ments to support the arrest and ultimately his guilt. 


Mr. Laveuurn. Yes. Well, I think what he meant there is that you 
just can’t kep a man in custody and not take him before a magistrate 
for the purpose of forcing a confession out of him. That is what 
they meant. 

Mr. Wiuuis. Now the Supreme Court is not talking about force in 
that language anyway. 

Mr. Lavenuim. No. I don’t mean use of physical force, but keeping 
him in custody. 

Mr. Wituis. We are talking about a case which, according to your 
idea, would under some circumstances be a reasonable time, namely, 
2 hours. 

Mr. Laven.inx. Well, suppose this situation, Mr. Chairman, sup- 
pose I would say this: they arrest a man say at the ball park and on 
the way down to headqu: urters he makes a confession. ‘They are taking 
him down there. Clearly that would be admissible. Then say they 
arrest him at 8 o’clock and on the way down he makes an oral admis- 
sion, that would be admissible. Then when he gets down there 
in the meantime they have someone call up and they are going to have 
a magistrate there at 10:30 or 11. Then at 10 he makes a written 
confession. Clearly that would be admissible under this decision. 
That is my view. 

Mr. Wiiu1s. It would be you say ? 

Mr. Laveutr. It would be, in my view. Assuming, of course, all 
those things are going to raise question, but I think most judges, on 
what you have related and what I just said, would hold that it was 
admissible, but on the other hand if they keep him there and question 
him, and said they couldn’t get a magistrate until 9 or 10 o’clock the 
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next morning, and at 11:30 or 12 that night they get a confession, 
I don’t think that would be admissible. 

Mr. Wits. Suppose we made it 4 hours instead of 2 hours, then 
we would be getting into slightly more difficulty ? 

Mr. Laven. I think so. Yes, I think so. Really, you have a 
problem before you. 

This is complex in many ways. That is why I strongly urge, and 
I think you would all feel happier, if you did let this go over until 
the next session. 

Mr. Wiiuts. I think you will agree with this, and in view of our 
colloquy here about this case, trying honestly to wrestle as lawyers 
with this problem, that you have to equivocate on this problem, where 
does this decision place the arresting officer. How can he operate 
under this decision 4 

I am not saying he can’t now. But don’t you realize, don’t you 
think that this is a real problem that is presented to the enforcement 
officers ¢ 

Mr. Lavenur. I don’t think so. You see, they try to say that. 
The oflicers a to say that and you will find that with everything that 
has to do, I think, with personal liberty. For instance, if you are 
going to outlaw wiretapping the _police would come in here and sa 
“Here you have hi: andicapped us,” and it is far better that, as I deid 
earlier, maybe you permit some men to go free than to have these 
rights violated. And I don’t think it is going to hamper the real, 
honest, legitimate law-enforcement officer at all. But you are going 
to have that same cry in any type of situation where there is a de- 
cision that is favorable to the accused. I think you are going to find 
that and I don’t think it is going to happen. Now the gentlemen 
here this morning, the gentleman with the big pipe—what was his 
name ¢ 

Mr. Fotry. Mr. Goff. 

Mr. Laven. Yes. He said, as I recall, that they liked to hold 
them in order to get witnesses to prove their innocence. Well, I never 
heard such nonsense. Can you think of a police officer, when he gets 
a man in custody, that he is going to run out to get a witness to show 
he is innocent? I mean, I don’t know who ever would agree with 
that. They want to make the case. 

Mr. Wiis. I don’t know, that is a pretty strong statement for 
you to make. In light of the statements made not only by the wit- 
nesses this morning, but by Chief Murray, the people with the Park 
Police, and Mr. Parker, they all impressed me with their sincerity 
that they are not after, or in the business to deliberately free people, 
but that they must be cautious not to involve the innocent and that 
an investigative process, good sound investigative technique, does in 
many, many instances, according to their testimony, lead to letting 
the innocent go, who otherwise, if they had to rush, might be charged 
improperly. 

Mr. Laven. Let me say this, Mr. Chairman, as to this gentleman 
from the Park Police, and as to a number of local police. I say we 
all regard Chief Murray very highly and when Chief Murray, before 
he became chief of police, was a sergeant and lieutenant and ¢ apts Lin, 
he always conducted himself honorably. I have never known Chief 
Murray to do anything that was dishonorable. But you don’t have 
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all officers of that category and that stripe. Now I want to say this, 
too, based on what the Park Police said, because we come into contact, 
when you practice criminal law, with them, and those Park Police 
have arrested many men in the parks on these sex offenses and they 
just take them down and book them and later they find out, or if they 
had made an investigation, it could have been determined that these 
men were not involved. 

But I dispute that in their active practice most of them don’t carry 
on the way they intimated in their testimony here. I can’t agree 
with that, Mr. Chairman. Some of them are very honorable, of course, 
and of course there is good and bad in everything, we know that. But 
I can’t agree with this picture that has been painted before you by this 
representative of the Park Police. Some of them are very, very good 
men. I am not trying to run them down, because they have a job to 
do and a very difficult job, but it is not as gruesome and they don’t 
show that regard for the accused in my experience as they have led 
you to believe they do. 

Mr. WILuIs. W ell, take the e: ategory of cases that are pl: uned, mur- 
der, rape, robbery, a holdup, where there is a deliberate effort to hide 
tracks and not to have witnesses. In those cases don’t you think 
Mallory creates a particularly heavy problem / 

Mr. Lauveniin. Well, I wouldn't confine it to those. It may pre- 
sent a problem, I would say in all cases, but I think it comes down to 
this, that under our system, as we have it in this country—and I don’t 
think we would want it changed—you have got to have more than 
suspicion to arrest a man. I think this is a short answer to the whole 
thing, that if you don’t have probable cause, you shouldn’t arrest him. 
lt is very easy to say well, here I think this man or suppose an 
informer says “I am satisfied that this man had something to do with 
it,” or m: aybe he has some grudge against this man. <As I said, the 
police then can go down and take this man and hold him over the week- 
end and then find that is wrong and pick up someone else. I don’t 
think you ean condone that. 

Mr. Wiiuis. You are implying in effect saying—and I don’t take 
issue either way, that it is pretty hard to act on the veracity of the 
statement of any informer. Therefore, suppose that is all the police 
or law enforcement officer has to hang his hat on? Then you say that 
he, not having probable cause, must not arrest and if he does arrest, 
that he can’t question after the arrest if the questions lead to a con- 
fession ¢ 

Mr. Lavenuin. Well, I think maybe I can answer that this way: I 
think you should have as much justification to arrest without a war- 
rant as you should have to arrest with a warrant. Now if the magis- 
trate, say for instance, you applied for a warrant, if the magistrate 
was satisfied that you had enough, that you presented him enough 
based on what the informer said to issue a warrant, then the man is 
taken into custody and then of course he is entitled to a hearing before 
the Commissioner i sags too much delay, and then it can be deter- 
mined whether there is justification. But just to say that you can 
go out and just pick up anybody indiscriminately, I think that would 
lead to abuse and I think the law enforcement would break down 
rather than be enhanced. 
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Mr. Cramer. On that particular point, isn’t it true in the Mallory 
case that more than one suspect was placed under arrest by being taken 
into custody. 

Mr. Laveuuin. Yes; that is true generally in those major cases. 

Mr. Cramer. That is the type of case that the chairman was referring 
to, particularly where you have a number of suspects in the case. Now, 
you are not saying th: at the police officers should not have the right, in 
that type of case, to arrest a number of people, or take them into 
custody, for the purpose of determining which of the three, as in the 
Mallory case, should be booked and, secondly, arraigned ? 

Mr. Laventn. Yes. I would say that the police e, in other words, 
I don’t think you could function otherwise, because maybe something 
happens at a busy section of the city and people start running in every 
direction, and, of course, the police would have that right. But I 
think that just takes us a little away from the Mallory case, and then 
we are dealing finally with the man who is charged with the crime. 

Now, in most of those cases, generally, if the man, if they are sat- 
isfied the man has nothing to do with it generally in rather short order 
they release him. 

Mr. Cramer. In the Mallory case itself it was a number of hours be- 
fore it was determined, through the statement of one of the nephews, 
that this Mallory was the one who apparently had committed the 
crime. Now, if that takes 3 or 4 hours, do you think that the statement 
of the nephew should be eliminated ¢ 

Mr. Laven. Well, of course, there again, as I say, it is difficult. 
There again it depends on all the factors existing; as I pointed out 
before, it could possibly be confined to 1 hour, and that could be held 
oppressive in some circumstances. 

Mr. Cramer. And to take it a step further, don’t you believe that 
where there are 2 or 3 arrested as in the Mallory case, and 1 accused 
makes a statement implicating another accused, the police, in using 
good police methods, should try to get some additional proof? There- 
fore, under rule 5 (a) it would be reasonable for them to continue to 
interrogate the salts for a reasonable period of time to elicit, with- 
out any coercion of any sort, further information / 

Mr. Lavenun. Well, I think you would be on dangerous ground 
because if you could say you could do that, they could wait 3 or 4 more 
hours and say, “I think we ought to see this other man tomorrow 
morning.” 

Mr. Cramer. What is their alterative then. Wouldn't they have to 
let them all go? 

Mr. Laventin. Let them go and then, of course, the statute doesn’t 
run, jeopardly doesn’t attach later, when they make further investiga- 
tion. You have 3 years within the statute of limitations and if it isa 
capital offense, you have forever. 

Mr. Cramer. But, so far as this particular arrest is concerned, in 
your opinion, they would have to let them go / 

Mr. Laveuuin. In my judgement, yes, Mr. Cramer, that would be 
my view. 

Mr. Cramer. Well, don’t you believe that good polic e methods re- 
quire, particularly in that type of situation that an officer exhaust, 
far as the suspects are concerned, all possibilities in order to tian 
certain that an innocent person is not implicated. That could go on 
for 3,4, or 5 hours possibly. 
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Mr. Lavenuin. Yes. I couldn’t agree with that, because you can’t 
allow, in my opinion, the police latitude or discretion, at least it may 
be discretion for probably an hour or two, because I think, as Justice 
Douglas has said, in the McDonald case, “Power is a heady thing and 
history shows that the police acting on their own cannot be trusted.” 

Therefore, if you are going to say that here we want to exhaust this 
lead, we want to exhaust the othe r lead, then you would defeat the whole 
purpose of this rule. 

Mr. Cramer. But each case must stand on its own feet / 

Mr. Laveuiin. That is right. 

Mr. Cramer. I think the real issue involved, the dilemma raised, 
by the Mallory decision, is in instances where you have no other coercive 
factor except possibly the amount of time involved between arrest and 
arraignment. 

Mr. Laven. That is right. 

Mr. Cramer. Now, with that background, you do believe that the 
arresting officer or the police should have some latitude in following 
good police methods in acquiring evidence and in determining for 
instance, as in the Mallory case, which of the three suspects are cuilty ( 
There should be some latitude, should there not / 

Mr. Laveuuin. Yes; I think they do have that latitude. If you 
notice the rulemakers didn’t say “must be immediately taken be fore 
a magistrate. re ey ncoubbedty th: at was considered at one time. They 
say “without unnecessary delay.” So they do have some latitude and 
cle: arly possibly an hour or 2 or maybe even : 3 hours. 

Mr. Cramer. Now suppose you are a pol lice chief and you were 
faced with this wording of this M: illory decision in conjunction with 
what the c hairm: an read, just what would you do in the way of prac- 
tice, I quote: “But the delay must not be of a nature”—and I empha- 
size “nature”’—“to give the opportunity’—and I emphasize “oppor- 
tunity”—“for the extraction of a confession.” What sort of a stand- 
ard would you, as a police chief, tell your men that they would have 
to recognize under that wording? 

Mr. Lavenurn. Well, I don’t think this is a troublesome one. The 
chief coul | simply tel] Kis men, and the *y are instructed that way, any- 
way, that in the investigation of a crime that they can have a reason- 
able time—and the Supreme Court didn’t say that an hour or two of 
interrogation; they didn’t spell it out. For instance, in hale case of a 
homicide, or in cases where these things generally arise, or in the 
case, Say, of rape, a more ser ious offense, or robbe TY, the poli ce get evl- 
dence. There may be eyewitnesses. Then there is no question about 
that. Then it is a question of circumstantial evidence. Maybe the 
person is seen running from such-and-such a place. Then they ap- 
prehe ndthe man. Then it is up tothe police. It is true it may work 
an injustice in certain instances, but if you are going to lay down the 
bars that the *y must have a consider: able amount of latitude to deter- 
mine whether the case is made out, then you will defeat the whole 
purpose of this. 

Mr. Cramer. Let me first say that I don’t pe your answer is 
responsive. I quote from the opinion in the Mallory c 
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in the proceeding is to arraign the arrested person before a judicial officer as 
quickly as possible so he may be advised of his rights and the issue of probable 
cause may be promptly determined. 

And another statement: 


gut the delay must not be of a nature to give opportunity for the extraction of 
a confession. 

If you were put in the position of a police chief, in the face of 
that language, just how would you instruct your officers to act? 

Mr. LavGHuin. Well, I would simply instruct them to act in this 
fashion: to arrest a man and to arrange for the production before a 
magistrate. And as I said, in the District of Columbia that is simple. 
You can do that in an hour or two and at the most 3 hours, and up to 
his appearance before the magistrate, they have a right to interrogate 
him, assuming they don’t use any brutality or anything, and if he 
doesn’t respond, that is something else, but they would have the 1 ight. 

So the instructions I would give—and apparently those are the in- 
structions given now—to immediately contact either the chief judge of 
the United States district court to have one of his judges, or first 
contact the United States commissioner. And if he is not available, 
then the chief judge of the district court to get one of his judges, or 
the chief judge of the municipal court and there is always one of those 
available, and it generally can be done within 2 or 3 hours. 

In the meantime they have a right to interrogate him. If they 
extract nothing, that is well and good. 

Mr. Cramer. Well, that gets to the very heart of what I was trying 
to bring out. In other words, it is your position that the test should 
not be, in determining unnecessary delays, what police methods would 
require to be done, within a reasonable period of time, in order to 
determine whether this suspect is to be charged or is guilty. That 
is not the test, but rather the test is what is a reasonable period of time 
for getting the man from his position of arrest to that of arraign- 
ment ¢ 

Mr. Lavucuuin. That is right. 

Mr. Cramer. In other words, there is no relationship, or in your 
opinion, there should not be, between the police efforts at gathering 
evidence and the period of detention / 

Mr. Lavcuuin. No. They would have a right in that period of 
time to get evidence. They would have a right to interrogate him, 
assuming all other factors. For instance, maybe the man is drunk, 
maybe intoxicated. He shouldn’t be interrogated at all, or of unsound 
mind, or there may be something else. But other than that, they 
would have a right to interrogate him during that period of time. 

Mr. Cramer. That is what Iam talking about. What is that period 
of time’? Is it the time, the reasonable time, it would take for an 
offcer to find a magistrate and arraign him immediately after an 
arrest, or is it a combination of that plus a reasonable opportunity to 
make the necessary investigation to determine if sufficient evidence is 
available for arraignment ? 

Mr. Laveuun, This is my view, that the first thing that the officer 
should do, when he gets to headquarters, is to make himself arrange- 
ment for the production before a magistrate, or if he doesn’t do it 
himself, to contact somebody on the statf of the United States attorney, 
set the machinery in motion, 
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Mr. Cramer. Right at that point, how can he do that if he does 
not have enough evidence available to bring him up for arraignment ¢ 

Mr. Lavenurn. He should not arrest him. Otherwise, if that is 
necessary, then he is arrested on suspicion, and he shouldn’t have been 
arrested at all. 

Mr. Cramer. In other words, you are going back to your initial 
statement—and I respect your opinion, although I am rather doubtful 
as to the effect it would have on police work—that a man should never 
be arrested unless sufficient grounds are available to get a warrant? 

Mr. Laveuurn. I think that is exactly right. That is my view. 
And I think over a period - time you will find that that is the wise 
course, because, after all, it is for the protection of everyone. No- 
body knows, maybe a year from today somebody in this room may be 
arrested, maybe tried. Of course if any Congressman is ever tried, 
1 hope it is not in the District of Columbia, because none of them has 
ever been acquitted yet. 

So it reaches everyone. I think in the long run even though in the 
initial instance, or in a certain instance, it may work some injustice, 
but over the long run, | think the administration of justice would be 
enhanced and would not be impaired. 

Mr. Cramer. In effect then you say no arrest should have been 
made in the Mallory case? 

Mr. Laven, Not on suspicion. 

Mr. Cramer. Well, it was quite certain that one of the three had 
done it. You don’t think, under those circumstances, anyone should 
have been arrested or taken into custody ? 

Mr. Laven. Not until they had probable cause, I think that is 
right. 

Mr. Wits. And as I understand—this is my final question—in 
answering my questions, your further position is that in being ar- 
rested, if there is an interrogation which results in a confession, a 
voluntary confession, that to say the least that confession is in doubt ? 

Mr. Laven. Well, let me put it this way, Mr. Chairman: In 
the first place, I don’t think an accused should be arrested on mere 
suspicion. In other words, if they don’t have enough evidence and 
they must look to the confession, then that man was arrested on sus- 
picion, not probable cause. 

Mr. Wiuus. I follow you completely, your logic, and from that I 
take it if you were in the position of a police chief, your instruction 
would be if you have enough to arrest him—and you shouldn’t ar- 
rest him unless you have probable cause—but your instructions would 
be “Don’t question him between arrest and arraignment”? 

Mr. Laucuitn. No. I would say this, if you have to arrest him, 
bring him in, arraign him before a magistrate, and then interrogate 
him. If you have enough, then—if you are fortunate enough in that 
brief time before arraignment to get a confession, it would help your 
case. But if you have arrested him and you can’t prevail, you can’t 
prevail unless you get a confession out of him, even though the time 
may be brief between the arrest and arraignment, that would indicate 
he has been arrested on suspicion, not probable cause. 

Wiis. Now let’s assume that he has been arrested on prob- 
able cause, that that is sufficient to bring him before a magistrate. 
Then it would be your thought that if there is enough to arraign him, 
that he should not be questioned between arrest and arraignment 4 
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Mr. Laveunin. I wouldn't say that, Mr. Chairman. 

Mr. Witiis. Suppose there is questioning and there is a confession ? 

Mr. Laven. In that brief time? 

Mr. Wiuuts. Yes. 

Mr. Lavenutn. That would be admissible, assuming—I think that 
would ” admissible, in that brief time. Now of course just how you 
are going to finally test that, whether they had probable cause before 
they got that confession is of course—that would probably have to wait 
for the trial on the merits, because there is a procedure here now—it 
has probably been referred to before—the district attorney can by- 
pass a pre ‘liminar y hearing. In other words, even though these rules 
indicate that you are entitled to a preliminary hearing, they can say 
we are going to submit it directly to the grand jury, and then the 
United States commissioner’s procedure is bypassed, but we have 
voiced our objection to that, but it hasn’t amounted to anything. 

Mr. Forty. In what percentage of your cases does the district at- 
torney use that? 

Mr. Laveuurn. Well, I would say this: He uses it in all his major 
cases. He did it in the Hoffa case. He did it in other major cases. 
It doesn’t seem exactly right. He uses the United States Commis- 
sioner to the extent that it would help him, then he bypasses him to 
the extent that it will not help him. 

Mr. Fotry. That is pretty true and is normal procedure in most 
metropolitan areas—Federal or State—isn’t it? 

Mr. Laveutti. I think that is right, Mr. Foley. 

Is there anything else, gentlemen ¢ 

Mr. Cramer. There are two things I would like to clarify for the 
record. One is the Mitchell case, and the other is the law of Scotland. 
According to the note of the Advisory Committee to rule 5 (b), and 
I quote: 

The criminal procedures of Scotland, however, aid the police in their inves- 
tigations by the private and cooperative manner in which the preliminary 
examination is conducted before the magistrate, by making admissible later at 
the trial either defendant’s answers to questions put to him by the magistrate 
or the fact that the defendant refused to answer certain questions asked him 
by the magistrate, and by requiring the defendant to give notice before trial 
of his special defenses, such as insanity, alibi, or self-defense, so that the 
police may investigate them preparatory to trial. 

Mr. Laventin. Could I ask what you are reading from? 

Mr, Cramer. This is the report of the— 

Mr. Laveniin (interposing). It sounds good; I want to get it. 

Mr. Cramer. This is the report of the Advisory C ommittee of the 
Supreme Court on Federal Rules of Criminal Procedure in 1944 
when they were asked to give an opinion on the proposed rule 5 (a) 
and (b). 

Mr. Laueuitn. Yes, I see. What was your question? 

Mr. Cramer. I just wanted to clarify the record by stating that. 

Mr. Lavucuutn. Did I state it correctly when I said in Scotland the 
accused in custody is ordinarily not interrogated ? 

Mr. Cramer. Reading further: 

In Scotland, interrogation of arrested persons by the police is forbidden and 
confessions and admissions obtained in this way are inadmissible in evidence. 


* * * Police authorities are not permitted to examine him [the prisoner] with- 
out protection of a magistrate. 
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So in that respect you were right, but I just supplemented it with 
this additional information. 

Mr. Laven. Yes. Thank you. 

Mr. Wiuuts. Thank you, Mr. Laughlin. 

Mr. Lavenuin. I appreciate the. courtesy of your committee. If 
I were in each of your districts, I would vote for you next year. I 
can only vote in one, however. 

Mr. Wiis. Well, it is wise to have only one voting place. 

Mr. Ahern. 


STATEMENT OF MR. ALBERT J. AHERN, WASHINGTON, D. C. 


Mr. Auern. My name is Albert J. Ahern, Jr. I am associated 
with Mr. Laughlin, and I have been so associ: mu for the past 7 years. 

I am a member of the bar of the United States District Court for 
the District of Columbia, the United States Court of Appeals, the 
Supreme Court, and the Supreme Court of Appeals of Virginia. 

I would like to start off initially by stating that in the many cases 
that we have tried and appealed, with respect to the construction of 
rule 5 (a)—I will state my conclusion first—I feel no legislation is 
needed in this field, and that the particular bill which is before this 
committee would reap far more pernicious results than it would seek 
to amend as a result of the Mallory decision. 

Now I would like, initially, before I go to the Mallory decision and 
discuss what I feel it has stated, to correct ‘ 2, at least 2, arguments 
that v pp advanced by this police officer from California. 

No. 1, as I recall his testimony—lI stayed here yesterday for about 
the fst 20 minutes—he stated in his opinion it would do not much good 
to amend just the Mallory, that that was just one weak board on, I think 
he said, a weak house that had been constructed by a series of decisions. 
And then the—— 

Mr. Cramer (interposing). What he said was “a weak shingle on a 
leaking roof.” 

Mr. Anern. Yes. And the burden of his argument was that this 
Mallory decision had forebodings for the State, and that through the 
due-process clause of the 14th amendment that the States might well be 
confronted with the proposition here involved in the Mallory case; 
namely, that just a legal detention, absent any coercion or any force or 
duress, would be enough to exclude a confession and that this would 
be made applicable to the States by virtue of the due-process clause of 
the 14th amendment. 

And then he cited a series of cases involving Supreme Court de- 
cisions where the Supreme Court has from time to time applied the 
due-process clause of the 14th amendment to the States in its control of 
criminal proceedings. 

This argument, of course, is complete ‘ly specious and fallacious, for 
the Supreme Court of the United States has specifically passed on this 
very issue; namely, whether the delay in arraignment in violation of 
rule 5 (a) so violates the constitutional rights of a defendant in a 
State court proceeding, that his confession should be excluded. 

The precise ruling is the case of Brown v. Allen, which is cited at 
344th United States Reports page 443. That was a case coming up 
from the State of North Carolina. The facts in the case were in some 
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sense similar to Mallory, but in another sense much more aggravated, 
because the defendant in the case had been detained some 4 or 5 days. 
His conviction was aflirmed through the State court machinery, and he 
then sought a writ of habeas corpus and alleged that his constitutional 
rights were infringed; and I want to quote briefly from the decision, 
because it reached the Supreme Court and that was the precise issue, 
whether delay in arraignment in violation of what the Federal rule, 
rule 5 (a) says, should vitiate the confession in the State court and the 
due-process clause of the 14th amendment should be brought to bear. 

Here is what the Supreme Court, the majority opinion, said: 

Pierce’s conviction that he had a constitutional right to have his statements 
excluded from the record rests upon these admitted facts: He is illiterate, he was 
held after arrest for 5 days before being charged with the crime for which he 
was convicted, he was not given a preliminary hearing until 18 days after 
his arrest, no counsel was provided for him in the period of his detention, it is 
alleged confessions were taken prior to the preliminary hearing and the appoint- 
ment of counsel. 

Now here is what the Supreme Court said further: I am now indi- 
cating that I have omitted some of the facts. 

If the delay in arraignment of petitioner was greater than that which might 
be tolerated in a Federal criminal proceeding, due process was not violated. 
Under the leadership of this Court 
referring to the Supreme Court 


a rule has been adopted for the Federal courts that denies admission of con- 
fessions obtained before prompt arraignment, notwithstanding their voluntary 
consent. McNab v. United States, Upshaw vy. United States and Allen vy. United 
Ntates 

which was a Federal court decision from our circuit court. 


This experiment has been made in an attempt to abolish the opportunity for 
coercion Which prolonged detention without hearing is said to enhance, but 
the Federal rule does not arise from constitutional sources. The Court has 
repeatedly refused to convert this rule of evidence for Federal courts into a 
constitutional limitation on the States, citing Gulagos v. the State of Nebraska 
(842 U. 8.55). Mere detention and police examination of one in official custody 
does not render involuntary the statements or confessions made by the person 


1 


so detained. Petitioner’s constitutional rights were not infringed by the refusal 
of the trial court to exclude his confession as evidence. 

So therefore I can say definitively, as close as anyone can ever say, 
that in predicting a decision of the Court, that if the Mallory con- 
viction had come up from the State of North Carolina or any State 
in the Nation, the conviction would not have been reversed because the 
Supreme Court has specifically ruled that they would not apply the 
delay in arraignment pursuant to rule 5 (a) as a violation of the 
constitutional rights within the purview of the due process clause of 
the 14th amendment. 

Mr. Cramer. When was that case? 

Mr. Anrrn. I forget the year. It is 344 U.S. 443. 

Mr. Wis. At that point, doesn’t your ea or rather your 
opinion, come in clash with the opinion of Mr. Ehrlich, who said that 
that bill proposed here would be unconstitutional in his opinion ? 

Mr. Anern. To the extent that Mr. Ehrlich—I don’t think, it is not 
my recollection—I thought he qualified that statement, but my point 
is this, I think he qualified it to this extent. J think the Congress has 
the right to change rule 5 (a) any way they want. You can abolish 
it, because it isa rule of procedure. Of course this present bill is quite 
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drastic. But you could do it. But the only thing, where your bill 
could come under attack, would be when a constitutional argument 
was made, that this detention raises certain presumptions of duress, 
in other words, under your bill presently before you, I could be 
arrested, or you, and brought down to police he ‘adquarters and we 
could be kept down there 2 weeks. 

Now there would be nothing wrong with the Congress passing this 
bill in its supervisory control over the Federal courts. The only thing 
I would have to do then would be make mv argument on constitu- 
tional grounds in the Federal court. 

Mr. Winuts. And I think all of us would agree that that question 
could be raised under that bill if the purpose of the detention was 
deliberately to force a confession. 

Mr. Cramer. To carry it a step further, as a matter of fact the bill 
specifically leaves it open for the court to make that determination in 
the future as much as they can make it now. 

Mr. Anern. Well, that is correct. The only thing ] would suggest 
1S 

Mr. Wiiuts. We are grateful for your opinion, because at least we 
are in agreement and I am not in disagreement with any particular 
part of your testimony, that at least by passing this bill we are eXxercis- 
ing a proper function of Congress and spelling out rules of procedure, 
assuming that we respect otherwise well recognized constitutional 
rights. 

Mr. Anern. That is correct, althongh I think it would be a very 
unwise exercise of that right. 

Mr. Cramer. To carry it a step Pa a assuming the Court upheld 
it on a constitutional basis, would it not have the right to review 
State statues, which raise the same sonnei questions ¢ 

Mr. Anern. It still does. Now again, if I may come back briefly 
because I want to dissipate that argument in its entirety because we 
are all suffering—myself, I am from Massachusetts, and I now live in 
Virginia; there is a certain accent down there now on States rights 
and there has been so much attack on the Mallory decision, so much 
attack which has been misplaced, that there is nothing worse than 
throwing a little further confusion into the record by throwing the 
States rights concept in here and introducing the idea that the Mallory 
case, as the press reported and as this gentleman testified, had dire 
implications for States rights, which it does not, and I would like to 
demonstrate that by the recent ruling of the Supreme Court, speaking 
through Justice C lark, in Breit haupt v. Abra INS, The opinion by 
Justice Clark, decided F ‘ebruary 25, 1957, reported in 25 Law Wee kly, 
page 4148. Now that was a case where a man was drunk in his auto- 
mobile and he killed somebody and he was charged with manslaughter 
and while he was unconscious the officials came up and jabbed a lot 
of needles into him and took a series of tests. He went to the Supreme 
Court of the United States and he says: 

I think there was a denial of due process of law. I didn’t give any intelligible 
consent. Here I was unconscious and the official stuck these needles into me. 
I think it offends common sense of decency. 

A lot of people agreed with him, but the Supreme Court said no; they 
said: 

We do not think it so shocks our conscience that we should reverse the decision 
of the Supreme Court of California. 
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The Supreme Court has repeatedly on occasions stated that they 
will not substitute their concept of what is proper for the State 
judgme nt. Itisonly when the State judgment so shocks the conscience 
of the Court that the Court will channel the due process clause and 
they did that in Brown v. Mississippi, where the man was hung be- 
tween two trees. 

So to try to make a serious argument that the Mallory case in its 
procedural construction of rule 5 (a) has any implications for the 
State is compietely without foundation. 

Now, the second point he made apparently in support of his argu- 
ment was, citing this case to support that theory, he said a certiorari 
was granted in California and he stressed the delay in arraignment 
and I suppose he coupled that with his argument: 

Look, here is what they had in Mallory; now they granted certiorari in Cali- 
fornia and pretty soon we will be confronted with a decision for the States as in 
Mallory; if you don’t get them in there it will violate due process under the 14th 
amendment. 

This morning I looked up the petition for certiorari filed by this 
man and an examination of the petition shows it goes beyond the ques- 
tion of arraignment. The examination shows that this man was de- 
tained for a long period, kept demanding an attorney, the police 
wouldn’t let him call an attorney, he finally was brought into the 
district attorney’s office and he Silys “T want to put it on the record 
here that I have been trying to get an attorney and they won't let me 
call one,” and the Government officials had a recording in the district 
attorney's office and that conversation was recorded and then at the 
time of the trial a police officer got up on the stand and testified that 
the defendant had never asked for an attorney. Whereupon the trial 
judge—the officer was Sergeant Hooper—I assume he worked under 
this man—whereupon at pages 1609 and 1610 of the record, the judge 
said “I am not going to allow this untruthful witness to go unrepudi- 
ated.” So you have an element of perjury, an element in this case in 
California of the deliberate refusal of police officials to allow a man 
who wants to call an attorney call him. ‘There is no question here of a 
simple delay in arraignment. 

Mr. Wiuuis. | agree with your partner that perhaps we should not 
debate a case that 1s before the Supreme Court. 

Mr. Anern. I agree with you. But I don’t want the half truth 
suggested to this committee. 

Mr. Wiis. I think you have more than overcome the testimony 
of Mr. Parker on that. 

Mr. Anern. Now I will address myself to this Mallory decision. 
And I want to oy 

Mr. Wituis. I think this might be a good time for us to answer 
the bells, because you are just starting on a new thought. 

(Discussion off the record.) 

I think we can spare 10 minutes or so more. 

Mr. Anern. Thank you. Now with respect to the Mallory decision, 
I initially said the Mallory decision states nothing new. It is my 
view the Mallory decision is a clarification of the decision of the Su- 
preme Court or is a clarification and a revision of the circuit court 
decisions in our circuit court, namely Pierce and Allen, and we de- 
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parted from the opinion of the Upshaw case. That case laid down 
a definitive principle that as a rule for excluding confessions, the 
courts would exclude confessions where there was an unnecessary de- 
lay in bringing a man before the commissioner. That was the law 
of the 1 pshaw ¢ vase. And then along came two decisions from our 
cireuit court of appeals which definitely departed from the Upshaw 
decision. ‘That is pointed out very clearly in the dissenting opinions 
and in my view the best statement of law with respect to the evolu- 
tion of 5 (a) leading up to the Mallory deci ision, is to be found in 
the dissenting opinions of Judges Bazelon in the Mallory case and 
in the Green case reported in the same volume. But along came 
this Pierce and Allen case, decided by our circuit court, where they 
suid, no, it is not just legal detention and unnecessary delay in get- 
ting him before the commissioner, our circuit court injected the 
thought that you must show that the confession was the product of 
the illegal de ‘tention. 

Those two cases went beyond Upshi iw, because they put the burden 
on the defendant not only to show that he was not taken reasonably 
before a commissioner, but. it put the burden on him to show that he 
confessed because of an illegal detention. And there was our circuit 
court. 

When this issue was raised and an appeal in which we represented 
a man named Hines, just shortly before this Mallory case was de- 
cided, there was a hearing and eight judges sat at that time, due to 
the death of Judge Stephens, and the decision was, the issue before 
the Court was: Did the Pierce and Allen decisions violate the prin 
ciple of the Upshaw case in that they read an extra requirement into 
the rule, namely, that the defendant must show that his confession 
was the fruit or product of an illegal detention. The circuit court by 
{4 denied—and the Supreme Court of the United States—certiorari. 

Now to point out the real viciousness of this proposed legislation, 
and to illustrate, I think in view of the questions that were asked by 
the chairman and Mr. Laughlin, a series of question as to what you 
would do in a given case, or when you would arrest, or what would 
be the exact procedure 

Mr. Cramer. On that point, aren’t you in agreement that the bill 
as introduced would not in any way change the rule that you have 
just been discussing on these last cases, prior to the Mallory case, 
such as Pierce and Allen ? 

Mr. Anern. Of course that is a bad law. 

Mr. Cramer. The bill as introduced would not in any way affect 
those cases ? 

Mr. Anern. No. They have been vacated by the Mallory de- 
cision and they differ with every circuit decision and they differed 
with what has always been the landmark case in the circuit courts, 
the well-reasoned decision of Justice Hand in United States versus 
Walker, at 176 Fed. 2d, 564. 

Mr. Avern. Now let me illustrate the evils of this bill by suggest- 
ing to the committee that it is unfortunate that the Mallory decision 
came down when it did. It is unfortunate it was a rape case, it is un- 
fortunate that it came down after a series of controversial decisions, 
and it is most unfortunate that the Supreme Court did not grant re 
view in the case of Tillotson Vv. The United Ntates (cited at 93] Fed. 
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24 736). The Tillotson case involved the same point. This construc- 
tion of rule 5 (a). It went to our circuit court while the Court was 
in conflict on the soundness or unsoundness of Pierce and Allen. 

The decision was 2 to 1 with Judge Edgerton dissenting. Now, 
here was a case and to show you how these facts are variable, here 
was a young lady with no criminal record, absolutely no criminal 
record. She lived up in Wesley Hall; they had a series of fires. The 
police went up and had a casual interview. The police then went back 
and without a single basis, without the slightest basis for arrest, but 
merely on their suspicion, they picked this young lady up and took 
her down to police headquarters. 

Now, here is where you get into the variable factor of human nature 
that it is impossible for Congress to legislate on because you are deal- 
ing with human nature and it will vary in different cases and you can- 
not set up immutable rules, 2 hours, 6 hours, 8 hours, 11 hours. This 
young lady was terrified. She is down in police headquarters. She 
does not have a record. There are 2 or 3 police officers around her, 
saying, “Now, you did set these fires, didn’t you?) Now the best thing 
for you to do is to sign a statement.” So what do they do, they have 
her sit behind a typewriter. They have her prepare that statement. 
Now, mind you, when they made that arrest, it was a false arrest, each 
one of those officers could have been civilly sued, because they had no 
probable cause upon which to make the arrest. 

I recall when that oral argument was made in the court of appeals, 
Judge Edgerton said that was a vicious practice. In about 4 hours, 
they had a complete written statement that she signed. The woman 
was convicted. Now, there is a case where if the Mallory decision had 
been written, that woman would not have a record today, and if the 
Tillotson case had been granted certiorari, and the Supreme Court 
would have reversed and used the very same language in the Mallory 

case, we would all be commending, we would say it was a noble decision, 
but because Mallory was a rapist, because people cannot have symp: athy 
for that kind of a crime, because of the end result that followed, we 
castigate the Mallory decision. 

The Mallory decision will protect a person like Tillotson. 

Mr. Wiuuis. The conviction was upset. 

Mr. Auern. The conviction was affirmed, 2 to 1, Supreme Court 
denied certiorari. 

Mr. Wuuts. In the arson case—— 

Mr. Anern. The arson case— 

Mr. Wituis. She was convicted. 

Mr. Anern. The circuit court affirmed 2 to 1 with Judge Edgerton 
dissenting. At that time Mallory case was en route to the Supreme 
Court. 

Mr. Wits. Well, affirmed on the ground that the confession was 
valid. 

Mr. Anern. On the grounds, adopting the grounds of the Pierce 
and Allen, which would in substance be this bill, that the police have 
got a right to go out, without any probable cause, they have a right 
to bring a prospective defendant down in headquarters and in pur- 
suit of a laudable purpose to vindicate the innocent and only convict 
the guilty. 

Mr. Wuaas. In your zeal to be fair and frank, the fact remains, as 
I understand—I do not know about the case, but she was arrested, 
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she confessed. she was found guilty, the Court affirmed the conviction. 
Now you say she was arrested absolutely without any cause and strictly 
on suspicion. How can you say that / 

Mr. Avern. Because we have the record, we have the examination 
of the police officer. There could not have been a magistrate in the 
District of Columbia that could have given him a warrant. There 
was no affidavit, there was nothing within his personal knowledge 
upon which he couid have arrested her. He was suspicious. Police 
do that MANY times. 

Mr. Wiuuis. [ wonder what the suspicion was ? 

Mr. Anern. Well, she was a hostess in this establishment. They 
had 2 or 5 fires in the establishment, and he thought it kind of odd 
that she was the hostess, and he just, he had a hunch. So he took her 
down and interrogated her and in his hunch, at least her testimony— 
it may be a completely unjust conviction—because her testimony was 
she was terrified. She had never been arrested before and they told 
her if she signed the statement, she would be released. 

Mr. Cramer. And wasn’t the issue of coercion under those circum- 
stances decided by the lower court, the appellate court, and by the 
Supreme Court ¢ 

Mr. AHERN. The issue of coercion was but not the issue of unneces- 
sary delay. They arrested her at 10 o’clock in the morning. They 
did not arraign her until something like 5 or 6 o’clock in the after- 
noon. She should have been brought right to the commissioner. 

Mr. Cramer. Did the court go into the question factually as to how 
long she was detained and what effect that might have had as a 
coercive factor in and of itself in those decisions / 

Mr. Anern. I'l] set aside the whole issue of coercion in the case 
and for the purpose of argument I'll say there was no coercion. 
My point is that when the woman was arrested at 10 o’clock, let’s 
forget about coercion, No. 1, the arrest was a false arrest. There was 
no probable cause. 

Mr. Cramer. This bill does not deal with arrest. This bill and this 
committee is dealing with what happens after arrest, between arrest 
and arraignment. We are not concerned with proper cause and 
arrests 

Mr. Anern. | think you have to be. I do not think you can intro- 
duce a bill and say, look, we're going to allow admission in evidence 
of statements obtained, that we would not exclude a statement simply 
because it is made during a period of detention because you do not 
get detained unless you are arrested. 

Mr. Wiuuts. In other words, in that case, the court found it was 
a voluntary confession. 

Mr. Anern. In that case the jury apparently found that the con- 
fession was not coerced and the court apparently found no unneces- 
sary delay in arraigning her. 

Mr. Wixtts. You have to go beyond that. The court found it was 
a voluntary confession. 

Mr. Anern. But the court left it for the jury to decide whether it 
was voluntary. 

Mr. Wiurs. We will be back in about whatever time it takes, 10 
minutes or 12 minutes. 

(A short recess was taken. ) 
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Mr. Wituts. The committee is resumed. 

Mr. Anern. The only point I wanted to suggest was that when 
you consider legislation that will allow in evidence written statements 
and confessions made during illegal detention and illegal detention 
per se will not vitiate the confession. All you are doing i is putting a 
stamp of congressional approval upon the unwholesome practice of 
police going out, picking up what they call suspects, upon which they 
have no reasonable basis to arrest, other than maybe some scattered 
information that may come to them, and for which a magistrate 
would not issue an arrest order and allow the police to benefit by 
their wrongdoing and to take these people and detain them, and if a 
written statement is given or oral statement is given, if is given absent 
any coerce ion, you are going to say that period of time alone, even 
if they are not brought before the magistrate in a reasonable time, 

ou are going to say that confession would be admissible. 

All I suggest is that that would be a backward step. 

Mr. Fouey. Let me ask a question right on that. You say it would 
be a backward step, but what comment would you have to make on 
my observation that the Mallory decision in effect restores a rule that 
was rejected in the adoption of the rules, namely, what was called 

5 (b). 

Mr. Anern. I do not think that is correct. 

Mr. Foutry. 5 (b) said that any confession obtained where there 
was undue delay in arraignment would be inadmissible. That was 
the proposed rule 5 (b). 

Mr. Anern. Yes, sir. 

Mr. Fotry. Is that not what the Mallory case holds ? 

Mr. Anern. That is what the Upshaw case said, too. What you are 
really saying is the Upshaw case was bad law. 

Mr. Forxy. I do not say that; I am not taking issue. You say it 
isa backward step. 

Mr. Anern. Let me put it this way. If you consider that the 
Upshaw case was a good decision, if you believe that when a person 
is illegally detained, that the chances are he is not getting blueberry 
pie, the chances are not that he is getting chicken in the rough and 
police officers are giving him milk and toast and cookies as they say 
they do when they are on the stand and if you are a little suspicious 
of a defendant down in police headquarters illegally detained, then 
the Upshaw decision is a forward step in the administration of the 
Federal criminal rules. I say to abrogate the Upshaw decision and 
say we are not going to vitiate a confession me rely because of illegal 
detention is to close your eyes to the reality of police procedure and 
I think there the remark of Judge Bazelon in the Mallory case an- 
swers a lot of questions that were asked and I think it is the best law 
you can find on the subject, and here is what Judge Bazelon said: 

The policy in the present case, the majority hold the delay not unreasonable 
because there were three suspects. They say, “It is inconceivable that the police 
should be required to lodge charges against any suspect until their investigation 
is developed with some certainty of justification for the charges. The policy of 
discouraging the airing or reckless charges is commendable but another and more 
commendable policy is that police should not arrest any person” 
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and by any person that means you, me, or somebody that they do not 
think too highly of who undoubtedly does not have the inte ‘lligence 


or standing in the community to file a civil suit against them 
“any person on mere suspicion” 

then they cite cases and continuing 

“hoping that once they have him at headquarters they can obtain from his own 
lips something to justify the arrest.” 

To me the inconceivable thing is that this court should permit 
detention for any length of time for that purpose and without. the 
intercession of a responsible committing officer. The law lets police- 
men arrest but delegates to magistrates the judgment whether to 
detain. The laws requirement of arraignment without unnecessary 
delay is grounded upon the theory that where policemen are judges, 
individual liberty and dignity eannot long survive. And when you 
have that defendant down in police headquarters, illegally det: Lined, 
arrested on suspicion, to me, it is absurd to pass legislation and say, 
“Well any statement he makes, will not be exc luded merely because 
of the illegal detention,” because then the one thing you are doing, 
you are saying to the police, “You illegally detain every man you 
can ge because we won't vitiate any confession you get during that 
time on the mere fact that he is illegally detained.” so there will be 
no incentive to bring a man before a committing magistrate. It will 
become the rule rather than the exception to detain people down at 
police headquarters for the purpose of getting confessions. 

Now, I think the statement of Justice Douglas dissenting in this 
Bruthaupt case, this recent case from the Supreme Court of Cali 
fornia, where the conviction was affirmed, I think is right in point 
with this general legislation that you are considering. He said, “If 
law enforcement were the chief value in our constitutional scheme, 
then due process would shrivel and become of little value in protect- 
ing the rights of a citizen. Our decisions hold that police violate due 
process when they use brutal methods to obtain evidence.” 

Now, without getting into that aspect of the matter, when you 
encourage illegal detention, you are giving tacit encouragement to 
the conditions which invite coercive me ‘thods. 

Mr. Cramer. In order to understand what you mean by illegal 
detention, do you mean that the person was illegally arrested or do 
you mean that, after a legal arrest, an unreasonable period of time 
expired before arraignment / 

Mr. Auern. Well, there are two periods. T will answer your ques- 
tion directly. 

Mr. Cramer. Of course you realize the bill deals with the period 
subsequent to arrest. 

Mr. Anern. I will answer your question directly. There are two 
types of illegal detention. One: If the man is arrested on suspicion, 
as was Mallory, then all his detention is illegal. No. 2: If a valid 
arrest 1s made and the officer does not violate the law and arrest on 
probable cause, then illegal detention occurs when under the Mallory 
decision, after he has been brought to headquarters, after he has gone 
through the usual booking procedures, and unreasonable time elapses 
between taking him to a magistrate. Now. here is where this real 
problem is. This is really the issue. 
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The issue is, certainly Congress cannot condone the policy of the 
initial unlawful arrest and the illegal detention. I mean, that to me 
your common law abhors the principle of arresting without a reason- 
able basis. The Supreme Court of Lousiana, the Supreme Court of 
Florida have stated that. 

Mr. Cramer. That is the point I am trying to make, that is not 
the issue. 

Mr. Anern. So if you come to the issue then, that is not the Mallory, 
if we are discussing Mallory. Mallory’s arrest was illegal to begin 
with. 

Mr. Cramer. The Court did not go into that question ? 

Mr. Anrern. Well, yes, sir; it did, in the sense that they discuss the 
question of arresting on suspicion. 

Mr. Cramer. It would not have been necessary for the Court to go 
into the issue 

Mr. Anern (interposing). I did not hear. 

Mr. Cramer. The question of illegal arrests was never raised before 
the Court, was it ? 

Mr. Atrern. I did not hear the arguments and I have not read the 
briefs. 

Mr. CraMer. Based on the opinion. 

Mr. Anern. The opinion speaks on this discussion of arresting on 
suspicion. 

Mr. Cramer. The Court ruled on the procedures under rule 5 (a), 
which has nothing to do with other rules dealing with arrest. 

Mr. Anern. Right. 

Mr. Cramer. There are other rules dealing with the question. 

Mr. Anern. But the decision does say you cannot arrest on mere 
suspicion. AsI recall there is language. 

Mr. Cramer. That is dicta. 

Mr. Auern. Now with respect to this second illegal detention that 
you are talking about, where there is reasonable basis for the arrest, 
which was not the Mallory case, and they arrest a man on a reasonable 
cause, either with a warrant or without a warrant, then your illegal 
detention sets in, when after giving due time to bringing him to police 
headquarters, to booking him, he is not taken before a magistrate. Now 
here you are getting into, of course, a number of variable factors. 
What time of the day was he arrested? What time of night was he 
arrested, so it is impossible to try to legislate in this field of 2 hours, 
6 hours, 3 hours. If you arrest a man at 4 o'clock in the morning, 
some might consider it unreasonable to wake up a committing mag- 
istrate and get a judge out of bed for a 5 o’clock arraignment, so when 
you start talking here in terms of 2 hours, 4 hours, and 6 hours, I 
think you are really away from the subject because you are trying to 

visualize a given case and all these cases differ. All these defendants 
differ, all these facts differ. 

Mr. Wituts. That is what the bill would avoid, not equate the mat 
ter on a question of time. 

Mr. Anern. But what would the bill do? The bill does a greater 
evil because it would not exclude from evidence written statements 
or confessions merely because of illegal detention and T say that the 
Upshaw decision which laid that principle was a salutory decision 
for the Federal criminal rules because it discour: seed police officers 
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from getting into this area of illegal detention, and if Congress 1s 
going to pass a statute and say, well, just illegal detention alone would 
not keep these confessions out you are ope nly invit ing the ] oliee offi- 

cers of the District of Columbia to illegally detain every aa they 

arrest. 

Now, it would also conflict with the statutes you have on the books 
which I have not heard mentioned, and I think I am quoting it cor- 
rectly. I think title 4 of section 141 of the District of Columbia Code 
requires a police oflicer—when we are talking about this question of 
arraignment—I think requires a police officer within 6 hours to lodge 
a complaint on the books because many times, when a man has been 
arrested, in 6 hours, a writ is served upon the Chief of Police that he 
is holding a man, and calls his attention to title 4, section so and so. 
So there is some sort of provisions on the book with respect to charging 
a man which evidences the fact that Congress has frowned upon this 
process of arresting people on the charge of investigation and illegal 
detention. 

Now, in conclusion, I would like to call the committee’s attention 
to the decision in the second circuit, which is by Judge Hand, and 
which I think demonstrates the fallacy. Our own court of appeals 
fell into this in Pierce and Allen cases, when they departed from 
the Upshaw case and which has finally resulted in Mallory being 
granted certiorari instead of 2 or 3 of these other cases which could 
have been granted certiorari and there would not have been reper: 
cussions if they had been granted certiorari. 

The Walker case deals with the question of what is reasonable and 
the case made by the FBI, and Judge Hand said this: 

The next supposed error was the reception of admissions made by the defend- 
ant and to two agents of the FBI. It is doubtful whether the defendant meant 
to object to the competence of this testimony upon the ground which he now 
urges. Taking note that the admissions were obtained in violation of the 
doctrine of WcNabb v. United States as expounded in Upshaw y. United States 
(335 U. S. 410). However we will assume that the objection was adequate 
because we do not find enough in the record to support it in substance. 

Now, listen to the facts of this case and I think you will see there is 
not chaos involved in the Mallory decision as some would suggest, and 
that case has not been vitiated by Mallory. 

The arrest took place on August 31 at a racetrack in a small town 
in Cumberland, Md. The 31st was a Sunday and the next day was 
Labor Day, and it does not appear that any commissioner was avail- 
able before the admissions were obtained. 

Chen skipping: 

On the other hand we remember Upshaw yv. The United States as holding 
although admissions may be voluntary they are nevertheless incompetent if 
they are obtained after the time has expired within which the accused should 
be arraigned as provided by rule 5 (a). That is a separate independent ground 
of exclusion and the critical question here is whether there was a violation of 
rule 5 (a) and that depends upon whether it was possible to arraign him 
before a commissioner on Sunday or Labor Day. 

The Court held there that was reasonable and therefore the con- 
fessions were admitted, so the Mallory case has not affected that deci- 
sion at all. If aman happened to be arrested on a Sunday and a com- 
missioner was not available, and the next day was Labor Day, the 
Mallory case has not affected that at all. The only real impact of the 
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Mallory decision is to warn police, and I think Mr. Ehrlich stated it 
very well, the net effect. of the Mallory decision will encourage better 
police work because it will encourage investigation before arrest. Of 
course it is easier for them to pick up everybody on the street and 
bring them down to police headquarters and examine them but, just 
as Judge Bazelon says, because that is easier or because that is desir- 
able or because that is what they consider a police practice, that 
does not mean the courts should condone it because the minute the 
courts condone it, individual liberties are le 

I say that rule 5 (a) is a rule that I would like to see adopted by all 
the States. Some States are adopting it in substance. It isa rule that 
gives the individual a fairer shake in court because we must never 
forget that when a defendant is called to trial, the Government has 
all the wealth of the State at its disposal. They can get witnesses 
from any part of the country. The defendant is often of limited 
means and the time when he needs most protection is in those early 
morning hours when he is in the hands of police who, I suggest to 
you, are not motivated by this burning desire to vindicate his inno- 
cense in police headquarters. 

I say to you that the Mallory decision should be allowed orderly 
judicial review, just as in the Jencks case. We now have two Federal 
courts differing. It will be resolved on appellate level. One judge 
interpreted it one way, another another way. It will be resolved. 
The Mallory case, if there is any confusion, will be brought before the 
district court. The court of appeals will pass on it; maybe there will 
be added language, which will be of a clarifying nature, but there is 
no need to upset the progressive decisions from Upshaw on down to 
the present time because this Mallory has been released. I do re- 
endorse the argument of Mr. Laughlin that it seems strange indeed 
that he was released and there is a question in my mind whether he 
had to be released and whether that was not a grandstand play. Also, 
we must remember this, and I thought the admission made by the 
postal inspector was very significant, a great many of these admis- 
sions and confessions are spontaneous, threshold admissions and con- 
fessions which are not touched by the Mallory case at all. It is only 
in these cases of prolonged inquiry where the Mallory case has apphi- 
cation and merely because a given case, such as robbery or murder or 
maybe you have an isolated case where there is no evidence and the 
police have a difficult time in gathering evidence together, that should 
not justify the Congress in lessening the rules that will protect the 
individual. 

I would say that definitely no legislation should be endorsed at this 
term, and my suggestion would be that it should wait for orderly 
judicial review. 

Mr. Wituis. Thank you very much, Mr. Ahern. 

Mr. Winuis. Mr. FitzGerald. 


STATEMENT OF BENEDICT F. FitzGERALD, Jr.. WASHINGTON, D. C. 


Mr. FirzGeratp. Mr. Chairman, gentlemen, my name is Benedict 
F, FitzGerald, Jr., with offices at suite 1152 in the National Press 
Building. Wa: hington, D.C. 

I am an attorney, having practiced in various Oe for 17 
vears. Iama met iber of the Massachusetts bar, the bar of the District 
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of Columbia, the Supreme Court bar, the United States Court of 
Appeals for the District of Columbia, the United States Court of 
Appeals for the First Circuit in Massachusetts, and the United States 
District Court in New York. Ihave appeared as an attorney in several 
other States. At one time I was a trial attorney for the Department of 
Justice, and I have served as chief counsel to two congressional 
committees. 

In the strict sense of the word, I am not a criminal lawyer, as are 
the illustrious criminal lawyers, the preceding witnesses, Mr. Ahern, 
Mr. Laughlin, and Mr. Ehrlich. 

I am very interested in criminal law. I have tried many cases in 
that field, but I do not limit my practice to that particular specialty, 

Now, I am interested in House Resolution 8600, which is before 
you for your consideration. I think it is an undesir ble piece of —_ 
lation. I think it is undesirable because it permits the detention of ¢ 
erson incommunicado, prior to an arraignment, as has been pre Vi- 
ously described, in open violation of his constitutional rights, 

I think if this legislation were enacted that it would be declared 
unconstitutional in an appropriate case. 

Reviewing the Supreme Court Siessateih that have been handed down 
in the past quarter of a century, there seems to be an increasing in- 
terest on the part of the members of that Court to pay more attention 
to the protection of the personal and individual rights of defendants, 
and that probably is a very desirable thing, based upon the liberal de- 
velopments of the common law that commenced roughly in the 16th 
century. 

Early experiences with the London Tower and the French Bas- 
tille have left indelible marks upon us with respect to the dangers 
flowing from an invasion of individual rights. Only 20 years ago 
we had the well-known Wickersham committee, the National Com- 
mission on Law Observance, and Enforcement. That committee was 
set up during the Hoover administration. It was not a political body. 
It was a body made up of eminent jurists and men with practical 
experience throughout the country. They found as a fact, that many 
of our law-enforcement agencies were running roughshod over the 
personal rights of indiv idual defendants by arresting them and hold- 
ing them incommunicado and by delaying arraignments. 

I believe that the enactment of this legislation would be an open 
invitation tothe third degree. 

It would decrease the effectiveness of our law-enforcement agen- 
cies. It would encourage lethargy and put them into a stupor. The 
better informed laity know that we have the finest law-enforcement 
agency in the world in the Federal Bureau of Investigation. That 
organization has trained men who make use of the electronic micro- 
scope, the miniphone, the midget tape, and they have an exemplary 
record with 97 perc ent convictions. 

Now, why is this legislation brought before us? Is it contended 
that the Federal law-enforcement agencies in America, particularly 
in the District of Columbia, are falling apart? Certainly that could 
not be put forth with any degree of belief with respect to the FBI. 
As I have just pointed out, J. E dgar Hoover, whom I have great. per- 
sonal respect for, announced only the other day that of all the cases 
that are investigated and recommended for prosecution by the FBI 
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and are brought down to the Federal courts, 97 percent of such cases 
result in a conviction. 

I do not think you should adopt legislation upholding German 
Gestapo tactics and give an invitation to methods that would be similar 
to those utilized by the German Gestapo and those of the Communist 
countries by going on record by advising law-enforcement agencies 
that they can arrest individuals freely and then hold citizens incom- 
municado and have all the time they want to extract a confession. 

Now the real difficulty, as I see it, in encouraging the police to take 
their time when holding a person before arraignment is that there is 
very little assistance that a defendant might have in describing whether 
or not a particular confession extracted during a period during which 
he was held incommunicado, was voluntary or involuntary. After 
all. it would only be the defendant’s single word against the unified 
authorities who were conducting the inquisition. Certainly any court 
or magistrate would be prone to believe the authorities in the event 
that the defendant made some unsupported plea that he was threatened, 
and that a confession was thereby extracted. 

I think that the decision, the Mallory decision, enjoining arresting 
officers to arraign “without unnecessary delay” is a mandate to the law- 
enforcement agencies of this country. I believe Justice Frankfurter, 
who is regarded by many as one of the most eminent members of the 
Supreme Court in a hundred years, has taken cognizance of the fact 
that we have made great developments in criminology and that we 
are the foremost in the world in that respect, and that we do not have 
to sanction extended delay and invite the third degree to exact illegal 
confessions. There are other methods to facilitate the detection of 
criminals which at the same time will preserve the individual rights 
of a defendant. This can be achieved at the local level by copying the 
FBI—by a more careful selection of police officers. By increasing the 
requirements and the pay, we would attract even better police officers. 
That would give us a better record than that which we already have in 
the District of Columbia. As you will recall other hearings were 
held before this Congress, about 10 years ago. At that time an investi- 

gation of the police in the District of Columbia reported a terrific 
turnover here. Young men would come in and remain in the depart- 
ment for short periods because of the limited opportunities insofar as 
salaries are concerned. Now if we increase the pay, improve the selec- 
tion and the training of the men, that would conform to the recommen- 
dations previously made. This business of allowing illegal confes- 
sions puts a premium on laxity. It encourages the constabulary to 
sit behind their desks, drag anybody in off the streets that they want to, 
put them in jail and hold them for a long time and then exact an illegal 
confession out of them and use that evidence. 

I believe that justice delayed by postponing the arraignment of a 
defendant is justice denied. TI believe that even if you enact this 
legislation that the Supreme Court will come forward and denounce 
it, in an appropriate case. 

IT want to admonish you gentlemen that there is a belief that is 
shared by many of the great criminologists in the country and leaders 
of freedom, that this country was built on individual liberty, and that 
it will never be saved in the long run by submerging individual rights 
in the quest for absolute safety for the state. You are never going to 
get absolute safet Vv for the state. Libe rly is established and preserved 
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by the development and maintenance of proper procedures, and I 
think we have this proper procedure in rule 5 (a). After all, let us 
look at the background of 5 (a). Rule 5 (a) was developed not 
alone by the Supreme Court of the United States, but by a commission 
of men, who were selected because of their prominence in that field. 
The Commission was made up of judges, of leaders, and they came 
forward with rough drafts which were submitted to the bar associa- 
tions of the country, and changes were made; it attracted a good deal 
of attention, much more attention than is being attracted to your 
honorable committee at the present time in your review of the Supreme 
Court decisions. As I sabeueeeil it, these hearings are being held 
when most of the more influential leaders of bar and the bench are 
over in England attending the annual convention of the American 
Bar Association. I happen to be a member of that organization. I 
did not go, but I am glad that I did not go because I feel that it gives 
me an op yportunity to join the few who have indicated their interest 
in the protection of the rights of the individual at home, while our 
more influential brothers are pondering over the benefits of the Magna 
Carta and the Bill of Rights in London, in the company of Queen 
Elizabeth. 

I was a little upset when I noted the absence of officers representing 
the American Bar Association. Why have they not been subpenaed 
before this committee on an occasion when a decision of our highest 
judicial tribunal is under attack? I respectfully suggest that before 
you go too far in adopting a solution to the problem that you consult 
Charles S. Rhyne. president of the American Bar Association, invite 
him in and bring in some of the other officers of the American Bar 
Association. 

I want to thank you for the opportunity of bringing these matters 
to vol 7 attention. 

Mr. Cramer. I have none. 

Mr. W Lis. Thank you very much. 

Mr. Wiiuts. James R. Scullen. 
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STATEMENT OF JAMES R. SCULLEN, WASHINGTON, D. C. 


Mr. Scutten. Thank you, Mr. Chairman. My name for the record 
is James R. Scullen and I am a trial attorney, mostly in criminal law. 
I have a premedical degree, 1940 Bonaventure College, graduated 
at Georgetown Law School, LL. B., 1950, and I have about 7 years’ 
police experience in the District of Columbia, between the years 1941 
and 1947 

I have been practicing before the Municipal Court of the District 
of Columbia, United States District Court for the District of Colum- 
bia, and the United States court of appeals since 1950. 

I have heard so much about the subject of Mallory today, that I 
am not as clear on what I was going to say as when I was he re earlier 
this morning. But I will try to be as incisive as possible and go right 
to the point of Mallor yw ithout going off into other cases and the legal 
precedents surrounding it, because that has been fully explored. 

I would also like to start out my discussion by answering what 
seems to me to perplex this committee as to the great prob lem that 
the police have when they cannot interrogate immediately after an 








ng 


re 
ilt 
te 
Ar 


SUPREME COURT DECISIONS 153 


arrest or prior to the time that they can take a man to an arraigning 
magistrate, in view of Mallory. 

Now, it seems to me that the fundamental problem the police have 
is if they arrest a man on suspicion, that they violate the law, lack 
of probable cause. Their problem arises then in turning the man 
loose but they can continue their investigation and their methods will 
depend upon how learned and how progressive the Police Department 
have become over the years. They are not restricted to gathering wit- 
nesses as some members of the committee have s iweested, that they 
need to establish probable cause by additional witnesses. That is 
only one method. The FBI and other law-enforcement agencies of 
a No. A-1 caliber have restorted to highly scientific methods, using the 
latest methods of criminology in detecting evidence of crime w ithout 
the admission or confessions of crime and without the participation of 
the individual concerned. 

For example, in the Mallory case, it was a sex crime. There are 
residual physical traces of crimes of that kind, which can be investi- 
gated by the police. Surely it takes time, and surely it may cause a 
delay in the arrest of the person responsible, but those avenues are open 
to the police. In my experience over the 7 years, I am utterly con- 
vinced that the police need restraints, that individual liberties must 
be protected, that the philosophy that led to the Mallory decision and 
a number of decisions in the United States court of appeals since 
Mallory indicating some diversity of opinion are based on the phi- 
losophy of Justice Douglas on the one hand, who decries police methods 
of obtaining statements even on the basis of the illegal detention after 
arrest, or on the other hand the philosophy of Justice Reed, who adopts 
the view that if you rule out the admissibility of a confession merely 
because of illegal detention and no coercion, that you place instruments 
in the hands of the criminal. Those two philosophies are what we 
have to decide, the philosophy of Justice Reed is that the State has a 
great stake in all of this, that you cannot take an individual and release 
him simply because there was a delay in arraignment even though he 
admitted a crime. The stake that the State has surmounts the rights 
of any individual who happens to be arrested by the police because 
they suspect him. 

Now, in the process of police investigations what has been said by 
Mr. Ehrlich and Mr. Laughlin borders somewhat on the truth. Mr. 
Laughlin nor Mr. Ehrlich have had actual police experience and they 
do not know what goes on behind closed doors in police headquarters 
and police precincts. They know about it, but having never been a 
member of such a body, it is difficult to know exac tly w hat goes on. 

I have had the opportunity to be behind those doors. What happens 
is not always right, it is not always just, and in too much a measure, 
in my opinion, it infringes upon the rights of the individual. 

The statement that Justice Douglas made, I believe it is in Upshaw, 
I am not certain of that, but I believe it is in Upshaw, to the effect 
that what happens behind doors that are opened and closed at the 
discretion of the police officers is a black chapter in the history of 
this country and, unfortunately, my experience leads me to the con- 
clusion that that statement is correct. 

Unfortunately, most of the people who are subjected to the indig- 
nities of the police happen to be on the lower, or illiterate, or poor 
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levels. It does not happen to people with funds as often. It does 
not happen to people who are intelligent and know of their rights. 
Now I am not saying that the Police Department in the District of 
Columbia at the present time engages in nefarious conduct, but I 
do say that I know of my own personal knowledge over the 7 years 
that there were cases where the rights of the individual were abused 
in a zealous effort to perform police duties. That does not make 
it right. 

The Supreme Court has said in other cases that even though the 
police officer admitted that it was usual police procedure, the fact 
that it was usual police procedure did not make it lawful; in fact it 
remained highly illegal, and that is why they decided what they did 
in Upshaw. 

Now, getting to the heart of rule 5 (a)—lI have not even studied 
what proposed legislation is before this committee or what the com- 
mittee has decided—it seems to me that the decisions from McNabb 
down to the recent case where our Court of Appeals, Reddig versus 
the United States, finally have come to the conclusion what McNabb 
stood for, and culminated in the Mallory decision when they finally 
reached that point and it cleared up what McNabb stood for. I be- 
lieve in the Reddig case is where they finally determined the real 
meaning of McNabb. The only judge in the United States court. of 
appeals that has consistently understood what Mallory stood for was 
Justice Bazelon, because you can read one dissenting opinion after 
another in which he states what the Mallory case eventually stated 
the rule to be. 

I am convinced that rule 5 (a) should be left alone, at least for the 
time being. If after Mallory, as in the McNabb case, this furor that 
the police are being hamstrung proves to be in any way correct, then 
modification by way of legislation would be in order. But I predict, 
because I remember quite clearly when I was a young police officer, 
that the MeNabb case provoked the same sort of thing that has already 
been stated here today, that these decisions from MeNabb to Mallory, 
if studied, will clearly show that the Supreme Court recognizes the 
need for positive police restraint. 

I have a case which may go before the court of appeals. I have 
been appointed to represent a man that I represented in the trial 
below, where a second confession was obtained by the police. Since 
that trial is over, and the man is convicted and is in the penitentiary 
now, I can discuss this case, over my objection, the second confession 
came in. And I based my objection, anticipating Mallory somewhat, 
based on McNabb and the rest of the decisions, Upshaw, Watson. 
Tillotson, and the rest. That case now comes before the court of 
appeals and the situation was briefly this: The man was arrested. 
He was taken to the police precinct. He was questioned for 2 hours 
and he made a statement. He was then taken to police headquarters 
where he remained for 8 hours. While he was in custody for 8 hours, 
during the early morning hours until 10 o’clock, no questions were 
asked. After 10 o’clock in the morning, he was taken to an arraign- 
ing magistrate. And while he was be fore the arr uigning magistrate, 
the telephone r ang, and the court was advised and the police were 
advised that the man had died, who was the alleged victim of this 
man’s assault. The court then said, “Well, you will want to take 
him back across the street,” or words to that effect. So the testimony 
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of the police officer was when I cross examined him at the trial, where- 
upon the police took him out of the courtroom, back across to head- 
quarters, where they obtained a second confession. In the second 
confession, they got, by way of interrogatories from this man, certam 
incriminating evidence as to his condition of sobriety and as to his 
ability as a boxer, and it was highly significant in this particular trial, 
and it brought about the conviction. 

I am utterly convinced that the moment a person is under arrest 
by the police, he is in hostile hands. 

’ The attitude of the policeman to a person arrested is psychologically 
against the person arrested because the actions of the policeman must 
be justified. Not to prove his innocence, but to justify the need for 
the arrest of that particular individual. 

That is not to say that the police, if they find out in the course of 
their investigation, after the arrest, that their suspicions or what they 
thought was probable cause was erroneous, they would not release 
him, but would proceed on, but it does point out that the police will 
on hunch alone, and I in my own experience as a plain clothes detective 
in one of the precincts and at headquarters detective quad, have seen 
many cases where a detective would have no grounds for arrest other 
than the mere suspicion of an oflicer he would have talked to, “Well, 
I know John Jones, he looks like the person who was described as the 
assailant or the perpetrator of the crime.” And he will go out and 
bring him in and then the interrogation proceeds. 

If nothing develops, of course, the man generally is released, but it 
is What occurs during that interval between the time of the arrest and 
the time that they release him that is dangerous. It is something that 
the police should overcome by intelligent investigation. 

Consider the case in England recently where the investigator from 
Scotland Yard was investigating Dr. Adams. He did not make an 
arrest though they suspected Dr. Adams of being guilty of a heinous 
offense. He patiently gathered all of the facts he thought were per 
tinent, and then he made his arrest, and this is proper police procedure, 
intelligently followed. This is what rule 5 (a) was designed for and 
should not be tampered with, at least for the moment. 

Under the Mallory case, it merely said, as Justice Douglas put it in 
one of his majority opinions: 

We treated that problem in (illegal detention) the MeNabb case because of 
the fact that it was a breeding ground, a breeding ground for the extraction 
of admissions from people by way of illegal detention. 

It was a breeding ground of something wrong that they knew or 
thought they knew that the police might be encouraged to do. 

Consider the pressures upon the Police Department by the press 
and by the individuals in the community when an outrageous crime 
has been committed, The press wants an arrest, the community wants 
an arrest, and the police also want an arrest. All fine, and in proper 
accordance with the law, and in their haste to do their duty the indi- 
vidual rights are very apt to be subverted to the need for that par- 
ticular arrest; to quiet the thing down and that, of course, is highly 
Improper, 

The second big argument against it is a person who is brought in 
to police headquarters, generally, in my mind, or in any precinct, 
and JT have had 7 vears of watching them, are generally terrified. I 
myself would be terrified. 
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The Supreme Court has described the criminal procedure as “the 
awful machinery of the criminal law” and in all respects the more in- 
telligent a person is, the more afraid and awe stricken he should be 
of the processes of criminal law. It is only the illiterate and ignorant 
who do not understand the awesomeness and the awfulness of being 
arrested and subjected to interrogation and having your liberties 
jeopardized. 

People in high positions do not ever, in my opinion, feel the im- 
pact of that because of the fact of bond, because of the fact that they 
have ready access to a lawyer, and because of the fact that, if they 
are a prominent person, the press knows about their arrest. It is the 
unfortunate poor, and the Supreme Court in many of these decisions 
point out “we have brought this case here because it has an impor- 
tant bearing on a poor person,” seeking some sort of relief and things 
of that nature. 

I won’t go into any great length. I believe I can talk for hours 
on the situ: ition, but T will just state in conclusion that this eommit- 
tee should give full weight to everything the law-enforcement officers 
have said here because Chief Murr ay particularly and Chief Scott, 
Assistant Chief Scott, are hard working zealous individuals, but as 
they pass, other policemen take their places. It is the police ma- 
chinery with which rule 5 (a) is concerned. That is a machinery 
which must be restrained if individual liberties are to survive. The 
line between a dictatorial state, or as they sometime synonymously 
call it, a police state, is a very narrow one, and confessions which are 
obtained by a hint of coercion and the voluntariness of the state- 
ments, in my humble opinion, is a very doubtful, nebulous thought. 
It has been suggested by this committee that in the Mallory case, at 
the beginning of the confession, there is a typewritten statement: 

You are advised of your right to counsel, you are advised that you do not 
have to make this statement 
and so forth about your constitutional rights. In all the police state- 
ments where major crimes are committe J in the District of Columbia, 
as far as I know, if the homicide squad is involved, such a statement 
is incorporated, but it is a meaningless thing to most people appre- 
hended who are not intelligent enough to realize the significance of 
the statement. 

They need counsel. They need the help of a committing magistrate, 
and not what happened in particular cases in which I am now con- 
cerned, when the magistrate did not arraign him, did not tell him 
about counsel, and merely cooperated with the police. This com- 
mittee must choose again between what Justice Reed says finally, 
that the problem must be approached from a sense of cooperating 
with the police officials in the problems of law enforcement, one 
ee whic ‘+h this Court certainly had, they cooperated with the 
police by turning this man back over to the police for reinvestigation, 
reinterrogation, “and a second confession. Way beyond Mallory, 
but designed purposely to elicit information from him, which would 
convict him, and did. On the other hand, Justice Douglas says that 
this country has long ago adopted the philosophy that individual 
liberty is paramount to the needs of soc iety’s expedience of the 
moment. 

I concur, after very deliberate thought, and I have tried to be as 
objective as I possible can, but having been on both sides, I concur 
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with the philosophy that has been handed down by the majority 
opinions of the Supreme Court, from McNabb, W atson, and finally 
to Mallory. 

[ will be glad to answer any questions. 

Mr. Wiis. We are very impressed with your sincerity and appre- 
ciate your statement. 

Mr. Cramer. No questions. 

Mr. Wiis. Thank you very much. 

Mr. Scutiten. Thank you for listening to my views. 


STATEMENT OF GEORGE L. HART, JR., DISTRICT COUNCIL ON LAW 
ENFORCEMENT, WASHINGTON, D. C. 


Mr. Harr. Mr. Chairman, for the record, my name is George L. 
Hart, Jr. I am a member of the bar of the District of Columbia. I 
have practiced law for 27 ye 8 omitting the period during World 
War II. I am admitted to the usual number of courts of a lawyer 
who has practiced that long, ppt che the Supreme Court of the 
United States. I am the member appointed by the District of Colum- 
bia Bar Association to the Law Enforcement Council of the District 
of Columbia and am Chairman of that Council. It is in that capacity 
that I appear before you today. 

I would like, before getting into a discussion, to read a statement 
which is reasonably brief and in which I have tried to succinctly set 
forth certain points which 4 am not sure have nem altogether covered 
and which I would like to take up with ; you today. 

The Law Enforcement fi ‘ouncil of the Dist si of Columbia favors 
H. R. 8600, introduced into the House by Congressman Keating. We 
not only favor this legislation, but we believe that a grave threat to 
efficient law enforcement has been created by the decision in Mallory 
v. United States and that the legislation in question should be 
acted upon and adopted promptly to remedy this situation. 

We have read the letter addressed to you by the United States attor- 
ney for the District of Columbia under date of July 19, 1957, and we 
endorse all that he has said therein. We shall not repeat the arguments 
contained in the United States attorney’s letter, but will attempt to 
cover additional points. 

In considering the Mallory decision, it is essential that we keep in 
mind that the Supreme Court did not base its decision on a violation 
of due process. The decision, rather, is based upon the Court’s inter 
pretation of the will of Congress as expressed in rule 5 (a) of the 
Federal Rules of Criminal Procedure. The Law Enforcement Coun- 
cil does not believe that the Supreme Court has correctly interpreted 
the will and intent of Congress in this matter and believes the Congress 
should promptly, by appropriate legislation, advise the Supreme Court 
and the other Federal courts of the land as to ere true intent 
and will in this matter. We believe this can best be done by the adop 
tion of the bill introduced by . ongressman Keating. 

For many hundreds of years, the test under the common law as to 
whether or not a confession or Fiokinel’ statement made by an arrested 
person may be used in evidence against him has been the voluntary 
nature of the confession or statement. In every State in the United 
States and in Eneland, this is still the sole test. Under this test a 
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confession or statement obtained by duress, either physical or psy- 
chological, will not be admitted in evidence against an accused. 

Beginning with the case of McNabb v. United States, decided 
1943, and culminating with the Mallory decision, decided in 1957, the 
Supreme Court has fashioned another test as to the admissibility of 
confessions. The test so fashioned in these decisions has nothing 
to do with the voluntary nature of the confession, but is based solely 
on technical compliance by arresting officers with arraignment pro- 
cedures. The Supreme Court justifies its creation of this new test 
by stating that: 

In order adequately to enforce the congressional requirement of prompt arraign 
ment, it was deemed necessary— 
to bar statements elicited from defendants by questioning during the 
period between arrest and arraignment. The Court adds that this 
test is necessary to check 


resort to those reprehensible practices known as the “third degree.” 


The Court cites no evidence or examples of brutality or “third degree” 
by Federal or District of Columbia law-enforcement officers and, in 
the Mallory case, it was not even contended by Mallory that any third- 
degree methods had be en used on him. 

We believe the Court’s fear of ' illegal “third-degree” methods by 
Federal and District of Columbia law-enforcement officers to be with- 
out any basis or foundation in fact. We further deeply believe that 
the remedy for illegal acts by law-enforcement officers, should such 
occur, is by strict punishment of the law-enforcement oflicer involved 
and not by the enunciation of a rule which necessarily results in the 
turning of murderers, rapists, and other serious offenders loose on 
the street to continue their depredations against the public. 

As a result of the Mallory decision, Washington police and Federal 
law-enforcement officers may no longer question a person arrested, 
prior to his arraignment. In the opinion of the Law Enforcement 
Council this inability of the police to question a person arrested on 
probable cause will result in two things: 

First, many persons guilty of murder, rape, and other serious 
crimes will never be brought to justice; and 

Second, many persons, of whom there is “probable cause” to be 
lieve have committted a serious crime, but who are in fact innocent, 
and who would be shown to be innocent by police questioning, will 
have to be arraigned and the record of their arraignment will stand 
against them for the remainder of their lives. 

We believe both results to be bad. 

We believe that effective, orderly and fair law enforcement re 
quires that the police be allowed to question between arrest and : 
raignment suspects who have been arrested on “probable cause.” 

We believe that innocent persons whom there is probable cause to 
arrest should have an opportunity to establish their innocence by 
statements to police after arrest and before arraignment. 

We believe that the only test of the admissibility of : os 
should be the voluntary nature of the confession, that is whether i 
was given without duress, and not whether the arresting officer at 
complied with all technic ‘alities connected with arrest and arr: algn- 
ment. 
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We believe that every citizen of the United States has certain in- 
dividual rights guaranteed by the Constitution which should be 
zealously guarded and protec ted by the courts, but we do not believe 
that additional individual rights should be created by the courts which 
seriously jeopardizes law and order, and public safety. Rather do we 
believe that the interests of the individual and of the public should 
be balanced so that both are reasonably protected. We believe that 
the Mallory decision destroys this balance, weighing the scales heavily 
in favor of the criminal and against the public. 

Attached to this statement is a list of the membership of the Law 
Enforcement Council, which I thought the committee might be 
interested in. 

There have been a couple of things said here today to which I have 
listened that I would like, if the committee will permit me, to remark 
upon. Qne is this question of probable cause that has been brought 
in. As far as I can see, it is purely a smokescreen. We have no ques- 
tion before us in the Mallory case of probable cause. There is no 
question in the legislation proposed as to probable cause. 

For hundreds of years, the common law guaranteed that we could 
only be arrested on probable cause. The Constitution repeated it and 
the cases of the Supreme Court and every other court of the land have 
repeated it ever since. Of course, there must be probable cause to 
arrest a person. 

What is probable cause in an individual case is often difficult to 
ascertain but it must be ascertained or the arrest is illegal. We are 
assuming in every case that we bring up in this matter involving this 
legislation that the arrest has been on probable cause. 

There has been much talk here about torture chambers, gestapos, 
MKVD, communism, et cetera. There is no intimation or inkling 
in the proposed bill by Congressman Keating, which would permit 
any such practices. I think it is not even necessary to answer them. 
Any right that a person has under the Constiuttion, prior to the Mal- 
lory case and including the Mallory case, is retained to him with the 
Keating legislation. It simply says that you shall not throw a con- 
fession out simply because of del: ay between arrest and arraignment. 

[ have here a note on the matter in Scotland. Mr. Cramer brought 
out quite clearly the Scottish provision which actually would be un- 
constitutional in our country, where the magistrate can bring in evi- 
dence that the man refus ed to answer questions, and so on. I shall 
not touch on that anymore. 

There has been a constant allusion here to police brutality. It sounds 
as if all of our Federal officers and all of our police were people who 
ran around with brass knuckles and rubber hoses and lead pipes 
beating on prisoners all the time, but there has not been one iota of 
evidence to support it. 

If we have such police, individually or collectively, then let us get 
rid of them. Let us get rid of them and let us punish them but let 
us not adopt laws that turn loose on the streets murderers, criminals, 
rapists, and so on, in order to get even with those police. 

Furthermore, it has been my experience, in 4 years on the Law 
Enforcement Council, in which we get a great number of complaints, 
but in that 4+ years, we have not had a single complaint of police 
brutality. 
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Mr. Wituis. May I ask this question for the record and frankly, 
to clear my mind, say a word or two about the work of the Law En- 
forcement Council. 

Mr. Harr. The Law Enforcement Council, sir, is a creature of 
Congress, which was created by an act of Congress, to advise the Con- 
gress and the Commissioners of the District of Columbia on law- 
enforcement problems in the District of Columbia. The majority 
of the members of the council are people who serve ex officio, by virtue 
of their office. 

I have an alphabetical list here. Perhaps I can go over them and 
explain, as I go along. Carlton G. Beall is a member and he is United 
States marshal for the District of Columbi: a, eX ofliclo member: Wal- 
ter Bramhall, not an ex oflicio member, he is appointed by the chief 
judge of the municipal court. This is all in accordance with the stat- 
ute. Then Donald Clemmer, Director of the Department of Correc- 
tions of the District of ¢ ‘olumbia. He is an ex oflici io member. Ed- 
ward W. Garrett, not ex officio, he is appointed by the chief judge of 
the district court. Oliver Gasch, United States Attorney, ex officio 
member. Chester Gr ay, Corpor: ition Counsel, ex officio me mber. Then 
myself, appointed by the Bar Association of the District of Columbia. 
1 am, of course, not an ex officio member. Orme Ketcham, judge of the 
juvenile court of the District of Columbia, an ex officio member. Rob- 
ert EK. McLaughlin, President of the Board of Commissioners, ex 
officio. Robert VY. Murray, Chief of Police, ex officio member. George 
B. Parks, appointed by the Washington Bar Association, not an ex of- 
ficio membe1 r, of course. 

Mr. Wituis. But a required member 4 

Mr. Harr. The statute provides that the Washington Bar Associa- 
tion shall appoint a member. Ralph D. Pittman, same category, ap- 
pointed by the Washington Criminal Justice Association as provided 
in the statute. Hugh F. Rivers, parole executive of the Board of 
Parole for the District of Columbia, ex officio member. James F. 
Splain, United States Commissioner for the District of Columbia, ex 
officio, and Harold F. Stewart, Chief of the United States Park Po 
lice, ex officio member. 

As I say, the Council was appointed by Congress to keep the Con- 
gress adv ised and to kee »p the Commissioners adv ised on questions per 
taining to law enforcement in the District of Columbia. It has ex- 
isted for about 6 to 7 years. 

The policy of the Council has been to take up all matters which are 
brought to its attention, either from the outside or from the inside, 
that are deemed to greatly affect law enforcement of the District of 
Columbia or have the possibility of so affecting. There have been 
some studies made that have gone on for a year or so. One of them 
was on the juvenile court here in the District of Columbia. Another 
one was on the criminal insanity laws which resulted in Congress 
passing, at the request of the Law Enforcement Council, laws clear- 
ing up a very bad situation, which existed here with regard to our 
eriminal insan ity laws 

[ should have mentioned before that vear ago, just last. July, the 
Council began to study the McNabb case and the decisions that arose 
in the McNabb case and when the Mall ry case came out, we had 
been study ine the matter for almost a year. 
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As I am sure you gentlemen know, the law was not clear, prior to 
Mallory. W hen McNabb first came out, as a matter of fact, it was 
thought to be so very clear along the Mallory line that legislation was 
introduced i in Congress, not dissimilar to the Keating levisl: ation be- 
fore you now, and actually passed the House. However, before it 
could be acted upon in the Senate, the Mitchell case came up and the 
Mitchell case was thought to sufficiently qualify McNabb as to make 
that type of legislation at the time unnecessary. 

There then followed a long series of cases and particularly a num- 
ber of cases out of our court of appeals, which it is easy now to say, 
sure, it established the Mallory doctrine sometime ago. Maybe I am 
not too fast on these things, but I must say that until the Mallory 
case actually came out, I had, after a year’s study of these cases, not 
been able to satisfy my own mind as to exactly what the status of the 
law was. I think there is no question about it now that the Mallory 
ease has to come out. 

One of the questions that you all have asked here today is what is 
the opinion of the witness as to what the police can do under the 
Mallory decision ¢ 

Mr. Wituts. Before you reach that point, will you—you have cov- 
ered this, I think, but on the other hand, I think your opening state- 
ment was more a discussion of the effects of the M: allor V decision than 
holding in Mallory. Would you say a few more words about that? 

Mr. Harr. A little about the holding of M: llory ¢ 

Mr. Witits. Yes; not the effect, but the points, just a minute on 
that. 

Mr. Harr. I am trying to get my copy of the statute. Here it is. 
Well, in my opinion, under the Mallory case, we take a legal arrest 
for propab yle cause. The’ court then says that an arrested person must 
be arraigned and I think I can use the quotation “as quickly as pos- 
slit 2 It dow S not Say “prol veut ble” : t does not Say “reason able” ; it 
does not say “convenient”; it says “coat le.” It then goes on to quote 
language which the chairman has already quoted about you camnot 
hol | the mM for purposes of elicit! ng inf for mat ion. 

In my opinion, after a legal arrest and prior to arraignment, the 
police may ask a penen er his name and address, period, and nothing 
more. If they ask him anything else, then he answers it, that infor- 
mation wil} be thrown out. furthermore, if, for example, they 
should ask him where the eun is and he should tell them, thereafter 
the police 20 there and find the oun, it would be interpreted as fruit 
of illegal que L101 il or and that w nild be thrown out. So I do not 
think the police dare ak him anyth ne because they might bar evi 
dence that they mig it other ise vet. 

Now. | iust canne t see any other interpretation of it. There is one 
line here that some people grasp to show that they think they can 
ask some sort of a question and it says this: 

Circumstances ay justify a brief delay between arrest and arraignment, as, 
for instance, where the story volunteered by the accused is susceptible of qui 
verification 

The key word there is “volunteered.” 

Volunteered, as used there, in my opinion, is not used in the sense 
we have been using voluntary, meaning lack of duress, but volunteered 
is used in the sense of a threshold confession, whe ‘re a Man Comes in 
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and without being asked question No. 1, he says, as in the case of this 
little girl that has been mentioned here today, without so much as a 
question being asked, “I did it.” 

Now that, I believe, really makes no substantial modification of 
this “as quickly as possible” because threshold confessions are rather 
few and far between, so far as I can find out. 

Mr. Wituis. All right; thank you. 

Mr. Harr. I would like to go on to say one thing which I started 
to say, and I just want to say a word for the police. 

Mr. Witxts. What the police are confronted with. 

Mr. Harr. Well, before that, what I started to say, in 4 years on 
the Law Enforcement Council, we have had complaints of a great 
variety in nature concerning many matters here in the District of 
Columbia affecting law enforcement. But we have yet to have one 
complaint on police brutality, third-degree methods, things of that 
wi 

{ doubt if hardly a week goes by that I do not receive a letter, as 
Chairman of the Law E nforcement Council, from someone in one 
of our institutions, penal institutions around here, and they bring up 
many questions, but police brutality and third degree has never been 
one of the ’m inmy 4 years on the Law Enforcement Council. 

Mr. Cramer. On that point, does the Council have the power to 
air these grievance es thi at are brought to its attention / 

Mr. Harr. Mr. Cramer, we feel that we have the power to go into 
any question that we believe involves law enforcement. Of course, 
we have no subpena power; we have no pay: we cannot even pay for 
a stenographer, but there has never been 2 question that has arisen 
that we felt bore importantly on law enforcement that we did not think 
we could go into it and study, and ask voluntarily for witnesses to 
come in, and, of course, to contact the police chiefs and heads of the 
departments of correction who are on our own law-enforcement 
council. 

Mr. Cramer. You have had no questions raised on this coercion 
matter ¢ 

Mr. Harr. We have not had a single question raised on coercion 
matters. As chairman of that committee, I have worked very closely 
with Chief Murray and the police Seohaiene in many matters. 
In my opinion, they are a fine group of people, a fine group of men. 
[ would not doubt in the two-thousand-two-hundred-and-some police- 
men that are on the force, there may be a policeman or 2 policemen 
that leave something to be desired, but that would be 2 in 2.200, and 
that would be true of any other kind of people, including lawyers, 
that you could put together. 

On the whole, I think they have a deep interest in law enforcement, 
protection of the pub hic, protection of individual rights, and, on the 
whole, a finer group of men and a greater leader I have never known. 

I think if we are trying to penalize the police force by this type 
of decision or to discipline the police force, we are using the wrong 
methods. I just wanted to get that off because there have been so many 
aspersions cast on the police force and the Federal law-enforcement 
officers that I think are unjustified. 

There was another suggestion made here today about the United 
States attorney which I thought was quite unfair and particularly 
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coming from a lawyer who is, I think, interested in defending the 
rights of individu: ls and that was the suggestion that Mallory should 
have been held for 2 or 3 or 4 months and maybe brought up for trial 
again, even though the United States attorney thought that after the 
Mallory case mee decision by the Supreme Court, there was no evidence 
to hold him. I do not believe that it would be justified to hold a man 

} or 4 months in jail for subsequent trial when you believe you have no 
ccuin nce that is admissible which will convict him and I think it was 
rather unfair to criticize the United States attorney on that basis. 

Now, I think I have covered almost everything that I had. 

Oh, there is one other thing. Statements have been made here that 
the passage of this particular bill that has been suggested would permit 
the police to hold prisoners for an indefinite period of time. Pas- 
sage of this bill would not permit the police to hold a prisoner for one 
minute beyond the time that they can hold him at the — nt time. It 
has no bearing whatever on the length of time they can hold him. 

It does say that you would not throw out the contend which is 
otherwise admissible, meaning without duress, simply because of lapse 
of time between arrest and arraignment. 

Mr. Cramer. I am obviously interested in your opinion with regard 
to this, as I introduced a bill myself, although I must admit that I have 
no great pride in authorship and would gladly yield to any suggested 
amendments needed. Let us assume that a person is held for what 
would be an unreasonable period of time or “unnecessary delay” under 
rule 5 (a) and, for that reason, the confession is considered involun- 
tary. In your opinion, would that determination in the future be 
ruled out by this ee sl bill ¢ 

Mr. Harr. No, si 

Mr. Cramer. An oniiataneliie time still could be considered by the 
court ¢ 

Mr. Harr. It could be considered by the court. What this amend- 
ment would do would put the court back to considering the constitu- 
tional ape of a defendant, the due-process clause, and the admis- 
sibility or nonadmissibility of a confession would be decided on that 
ground, a on some technical ground that had nothing to do with it. 
And if a prisoner were held for a length of time that the court thought 
that that elapse of time alone constituted duress, then of course, it 
would be thrown out. 

Mr. Cramer. That is the very point I wish to make. 

Mr. Harr. Of course, it would be thrown out. 

Mr. Cramer. That determination could still be made under rule 
D(a) ? 

Mr. Harr. No, that determination would be made under the 5th 
amendment and in the States, under the 14th amendment. 

Mr. Cramer. To make sure I understand you, in other words, that 
extended period of time, assuming it constituted an unnecessary delay, 
could be used in and of itself, if it were aggravated enough, to make 
a voluntary confession involuntary under the due process laws, and 
it could also be used as one of the elements, if there were other ele- 
ments of coercion existing ¢ 

Mr. Harr. That is correct. 

Mr. Cramer. And that has been the status of the law for years? 

Mr. Harr. It has been the status for 170 years or whenever the Con- 
stitution was adopted and actually the status of the law before the 
Constitution. 
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Mr. Cramer. Thank you. 

Mr. Harr. I believe that just about covers what I had to say unless 
there are some other questions which | would be happy to answer. 

Mr. Wituts. Well, the dilemma that this creates to a law-enforce- 
ment officer, is what ? 

Mr. Harr. 1 think it creates a terrific dilemma. In other words, 
let us go back and consider what our constitutional founders thought 
bad when our Constitution was adopted. What were they trying 
to avoid? Two things primarily. One, this gestapo, this drilling of 
teeth, although that was not done, but the pulling of fingernails, the 
quartering, the physical force, they were trying to stop that. That 
was bad because that is likely to make innocent people admit to 
crimes which they never committed. 

There was another thing they were trying to stop which has to 
do with this Scottish idea that you brought up so fully and that 
was the habit of the ecclesiastical courts of calling people in on these 
so-called religious offenses and insisting that they answer questions 
about witchcraft and other things of the sort, and if they did not, 
their mere failure to answer questions was enough to convict them. 

Now, that is what the particular part of the Constitution against 
being a witness ag: Linst vor urself was designe “il to protect against. At 
that time, psychological pressure was not known o1 recoonized. There 
came a time. I believe it was the Wan case, Wan v. The United States. 
in) the District of ( ‘olumbia. which involved ih Chinese man Suppos “dl 
to have killed 2 or 3 other Chinese men 

The mean rep * ert and he Wis he Id without food. without sleep, 
without water and questior ied for, I think 2 or 8 davs, by strings of 
people. He was convicted and it went to the Supreme Court and 
the Supreme Court allowed as to how that kind of pressure also 
would invalidate a confession and properly so. It was just as bad 
as pulling the fingernails out, and it is those psychological pressures 
and the actual physical torture that our Constitution has the fifth 
amendment. That is what it is to protect us against, but it was 
never considered as being a bad thing to ask a perso n, without duress, 
whether he had committed some crime and if he chose to answer it. 
to take his answer. 

L think we all remember when we were schoolchildren that we 
vere told a story about the Father of our Country, when his father 
came up to him and undoubtedly arrested him by saying, “George, 
please stand still. Did you eut down the cherry tree?” He did not 
suv before he asked him, “You have the right, as a free born Enelish- 
man, not to re ply to this without getting counsel.” He just asked him 
and George is supposed to have replied, * Yes, father, I did it with my 
little hatel et” and we all were ft tauoht that was a fine thine, that he had 
told the truth, and had admitted it. 

We did not think that somet hing terrible had happened because 
George had told on himself or beeause his father had asked him the 
question. And so in police work, until very recently, it was not thought 
that. a few policemen asking a citizen a question, without force or 
duress, and he answered it that anything involving his liberties had 
been taken away from him or that anything bad had been done. 

In the type of cases, murder, r: ape, which you have all mentioned 
here, crimes of violence, and so on, it is my opinion that law-enforce- 
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will be most seriously handicapped if they may not, without force and 
duress, and for some proper time that will not amount to duress, ask 
them questions. If the person does not want to answer them, he does 
not have to. If he does, well and good, and we think that method, 
without depriving anybody of any substantive right will result in 
may innocent people being released without the blot of arraignment 
on their records and it will also result in many criminals who should 
be punished. 

That type of questioning is not designed and cannot, under any 
reasonable method, obtain a false confession from an innocent person 
and it has been interesting to me today to hear those who have testi- 
field against the bill, not one of them has said that that type of con- 
fession is likely to get an admission out of an innocent person. 
Rather has the argument seemed to be that we do not want guilty 
persons convicted or evidence used against them that comes out of 
their own mouths, that there is something bad about that, It was not 
thought bad of George Washington and I do not know why it is 
thought bad of them. 

Mr. Cramer. I have just one question with regard to this. You 
heard the discussion early today in regard to whether or not a con- 
stitutional are is now, or may in the future be raised by this 
series of cases. Of course, that raises the question as to the possible 
future app See bility of this ruling to the States. Will you comment 
on your opinion concerning that matter 4 


Mr. Harr. I think it is perfect ly clear that up to this point, no 
constitutional — is Be ise up to this point. The Court has 
said as ¢ " arly as it can say, that it is interpreting what it believes 
the intent of Congress to et Of course, in interpreting that intent, 


it eam tely ignores the fact that Congress eliminated 5 (b), as you 
all have mentioned before, but in any event, it so interprets. Every 
one of these cases is aed solely on the Court’s idea of the intent of 
Congress, and no constitutional question has yet been raised. That 
it can be raised in the future of course is possible. I do not know 
that there is any need to comment on it because it has not been raised 
and we are not faced with it. We are only faced with the Court in- 
terpreting the will of Congress and the intent of Congress and in my 
humble opinion, they have quite comp sletely misinterpreted it. 

Mr. Cramer. Following through with that, should a bill similar to 
H. R. 8600 and the others be enacted, do you believe that would raise 
a constitutional question ¢ 

Mr. Harr. Not at all. 

Mr. Cramer. Not at all. It couldn't possibly raise a constitutional 
question because a constitutional question would have to come up on 
the particular facts of an individual ease either as it ape to the 
5th or 14th amendment, depending on whether it was . Federal 
jurisdiction or State jurisdiction. I appreciate that pacenlate Do 
you see that it would in any way infringe upon the constitutional 
rights of anyone ¢ 

Mr. Hart. No, sir: I do not. 

Mr. Winuts. And do you think that to a great extent, in the Mal- 
lory case, the Supreme C ourt gave meaning to proposed rule 5 (b) that 
wi is deli berate ly re jected / 

Mr. Harr. Well, the Supreme Court adopted rule 5 (b) that was 
rejected by this Congress. 
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Mr. Wits. I did not want to put words in your mouth. 

Mr. Harr. No, sir; you do not. Yes, sir; they adopted rule 5 (b) 
that the Congress rejected. By the way, | have talked with a couple 
of the members who were on that Committee at the time 5 (b) was con- 
sidered, and they said, out of the many members on the Committee, 
it was proposed by two people, and I have forgotten how many mem- 
bers were on it, but there were a great number, and that they voted it 
down, because they said it would “unduly restrict law-enforcement of- 
ficers in the proper carrying on of their duty. Now, that was the 
members that I contacted. 

Mr. Wiis. Let me ask you, do you know whether that group kept 
any minutes of its deliberations, or can you find out ? 

Mr. Harr. I cannot tell you how complete the minutes are. The 
Department of Justice has, I believe, whatever is available on that. 
What I did see from one of the members, as a matter of fact, from one 
of the members of the Committee, we got this original report which 
has been read from today, with 5 (b) on it, and the Scottish law, and 
so, and except for members of the Committee, and Library of Con- 
gress, and Department of Justice, maybe Archives, I do not know 
where they are, but I cannot tell you about the minutes. I got my 
information not from the minutes, but from talking with a couple of 
the members who had been on that Committee. 

You might also be interested to know that the bill before you right 
now, in the drafting of that bill, one member who had previously been 
a member of that Committee and whose name I am not at liberty to 
disclose, helped in drafting the bill. 

Mr. Wiuuts. Your group had a part in the drafting of this bill? 

Mr. Harr. Yes, sir; this is the bill of the Law Enforcement Coun- 
cil, which we asked Representative Keating to put in, but in drawing 
that bill, we had the advice and help of one of the members who had 
been on the Committee of Rules of Criminal Procedure. 

Mr. Wiis. We are very deeply grateful to you, sir. 

Mr. Cramer. I, too, would like to say I appreciate very much the 
very astute manner in which you presented this and the very great 
contribution you have made to the work of this committee. I am sure 
that what you have done in many other instances in the field of law 
enforcement has also been solely on a voluntary basis. 

Mr. Harr. It isa pleasure. Thank you. 

Mr. Wiixis. The committee will adjourn subject to the call of the 
Chair. 

(Whereupon at 5:25 p. m., the subcommittee was adjourned to be 
reconvened at the call of the Chair.) 
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Unirep States House or REPRESENTATIVES, 

SprciaL SuscomMMitree To Srupy Supreme Covurr Decisions, 

Washington, D.C. 

The subcommittee met, pursuant to call, at 10: 12 a. m., in room 346, 
Old House Office Building, Hon. Edwin E. Willis (chairman of the 
subcommittee), presiding. 

Present: Representatives Edwin E. Willis, Byron G. Rogers, Earl! 
Chudotf, William C. Cramer, and Arch A. Moore, Jr. 

Also present: Warren Olney, Assistant Attorney General, Criminal 
Division, Department of Justice; Rufus McLean, executive assistant, 
Criminal Division, Department of Justice; and William R, Foley, 
General Counsel. 

Mr. Wiuuis. The subcommittee will please come to order. 

This morning we resume our hearings under a resolution of the full 
committee directing us to study questions raised by recent Supreme 
Court decisions. Currently, we had been considering the decision of 
the Supreme Court in the Mallory case and that will be the subject of 
the testimony we will receive this morning. 

We have with us Mr. Warren Olney, Assistant Attorney General 
in charge of the Crimial Division of the Department of Justice. 

Mr. Olney, we are very delighted to have you with us. I see you 
have an assistant with you. 

Mr. Otney. Yes, Mr, Chairman. I have Mr. Rufus McLean, who is 
the executive assistant in the Criminal Division. 

Mr. Wi.uis. We are delighted and very happy to have you both 
with us. 

Now, Mr. Olney, we will meet your convenience in your presentation 
of your statement. I understand you do not have a prepared state- 
ment, but if agreeable with the subcommittee, in line with my chat 
with you before we convened, I think it might be well for you to give 
us the background of the Mallory decision, “and unless some questions 
are raised which might be cleared up by questioning, we will let you 
present your views in your own way. 


STATEMENT OF WARREN OLNEY, ASSISTANT ATTORNEY GENERAL, 
CRIMINAL DIVISION, DEPARTMENT OF JUSTICE; ACCOMPANIED 
BY RUFUS McLEAN, EXECUTIVE ASSISTANT, CRIMINAL DIVI- 
SION, DEPARTMENT OF JUSTICE 


Mr. Outney. Thank you, Mr. Chairman. 

It is a privilege to have this opportunity to appear before the sub- 
committee and discuss this case and its general application to law 
enforcement. 
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Although I have no prepared statement, I think I can indicate in 
advance in general what the course may be of the things that I will 
try to cover. 

I think that in the present situation I will have to make clear at 
the outset the rather limited extent to which I am speaking in the 
name of the Department of Justice and taking a position for the 
Dep: rise 1ent. I do intend to deliver myself of a good deal more than 
that, but I would like to have it plain at the outset that those are my 
own ideas and my own views and have not been reached with consul- 
tation, as is usual when the are formulating official position, with 
the Solicitor General and the legal counsel and others. It has not 
been possible during the summer and since the decision in the Mallory 
case for us to do that. 

I understand that there have been a number of bills, all of which 
appear to be to the same effect although the wording may be somewhat 
different. 

Mr. Wiuuts. I think four bills have been proposed and they are 
practically identical in wording. 

Mr. Ouney. I have one before me which relates to admissibility of 
confession which is as follows: 

No confession or other statement shall be inadmissible in evidence in any 
criminal proceeding in any court of the United States solely because of delay 
in taking the person making such confession or statement before an officer 
empowered to commit persons charged with offenses against the laws of the 
United States. 

This question of whether or not such a statute should be acopted 
has come up in years before, 1943 and 1944, to be specific, and at that 

ne the Department took a position. It took a position recognizing 
that there was a problem that was involved and that a bill similar to 
this, language similar to this, would serve a useful purpose and would 
be in the public interest. They went further, though, and said that 
that was by no means the answer to the whole problem that was pre- 
sented with this earlier decision in the Me Nab case, on which the 
Mallory case is based. 

The position of the Department at the present time would be the 
same as that. There would certainly be a opposition or objection 
from the Department to enactment of such a statute. 

In fact, there is more reason, more apparent reason, I should say, 
and more necessity for the adoption of such a statute now than there 
was in 1943, because it was believed at that time that this problem was 
going to be solved by the Federal Rules of Criminal Procedure, 
whereas at present we have a decision in the Mallory case which puts 
us back exactly where we were in 1943, notwithstanding the adoption 
of the present rules. 

So that the Department certainly would not oppose such legislation, 
but I think it only fair to say that we agree with the position taken 
in 1943 that there are problems that require study and thought and 
ny legislation that do relate to what should and what should 
not be done when it comes to in terrogating peop le who are taken into 
custody in connection with the investigation of crimes. 

cae I think that—beyond that I have no authority to speak for 
the Department of Justice, and what follows hereafter is—-I am 
speaking for myself, 
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I might mention by way of background that I have been active in 
law-enforcement work, prosecuting work for nearly 25 years. Most 
of that has been in connection with State prosecution and State law 
entorcement. Only 41% vears have I been in the Federal service, but 
the problem, of course, of taking people into custody for purposes of 
investigation and interrogation exists under State law as well as un- 
der the Federal system, and my own views are based on experience 
in both fields. 

I think it might throw a good deal of hght as to where we are now 
under the Mallory decision to go back in history a little bit as to 
where the Government stood in 1943 following the decision in the 
McNabb case. 

There were hearings before a subcommittee of the House Judiciary 
Committee at that time, which I think are very illuminating and 
very useful. 

Mr. Rocers. May I interrupt there? Had the Rules of Federal 
Procedure been adopted in 1943 ¢ 

Mr. Otney. They had not. There had been a preliminary draft 
proposed. 


There was 2 second draft 


t about that time that was then proposed, 
and the third and final draft was proposed and adopted after that 
time, and that has a direct bearing on this problem as I propose to 
show. 


Mr. Rocers. [s there authority at the present time for the rew 


~. 


ing of those rules of procedure without acts of Congress 


Mr. Ouxey. Well. my understanding 


ot the rules is this, that a 


committee Was appo nted DY the Supreme C‘ourt for the purpose otf 


drafting uniform rules and the draft was submitted to the—the final 
draft was submitted to the Supreme Court and received the Court’s 
approval although there were a number of judges who did not ap- 
prove it. There wer i number of them who thought that the Court 
had no business formulating rules of that kind which were in the 
nature of legish: tioh wien they themselves would have to pass later 
on on their application and on their validity, but the majority of 
the Court did not agree with that and the Court did approve them 
and sent them to Congress where they were enacted into law by 
congressional legislation, so that the rules in effect are not different 
than any other statute. 

Mr. ROGERS. The point I am trying to get at is as I understood 
we did wive autho ity to the Supreme Court action to rew rite the civil 
procedures and the criminal procedures. 

Mr. Ornery. I think that 1s correct. 

Mr. Rogers. Now pursuant to that authority they did write some 
rules and as you indicate those rules were adopted by the Congress 
of the United States. 

Now what I am trying to straighten out in my own mind and for 
the committee is whether or not we should, if we wanted to change 
those rules—does it become ne cessary to enact statutes for the ¢ ‘ongress 
of the United States or can the Supreme Court itself do it without 
us taking any action ? 

Now that is the first question I think we should decide. Do you 
think it takes an act of Congress or could the Supreme Court rewrite 
those rules of criminal procedure ¢ 
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Mr. Otney. Well, I think I can answer it this way; I think there is 
no doubt about the power of Congress to change the rules of the 
Court. You do not have to necessarily work through the Court. As 
a practical matter if the Court itself wishes to change the rules I am 
not at all clear as to how they would go about it. When they were 
the rules were formulated in the first place through them and there 
was a committee appointed by the Court to draft them and it met 
with the Court approval. 

But there has been an incident that I do recall fairly recently 
where the Court on its own motion changed the rules without any 
comnuttee and without consulting the Department. 

Mr. Cuuporr. I think the reason why the rules were changed—well, 
the rules were written in such a way that it was necessary to repeal 
a number of acts of Congress and the Court could not repeal the act 
of Congress on its own initiation. Everybody knows the Supreme 
Court can write their own rules and amend them at any time, but 
in order to straighten out the entire Criminal Code certain repeals 
had to be written in, and that is the reason and I think at this time 
there is no question about the Supreme Court having the right to 
amend the rules of criminal or civil procedure. 

Mr. Outney. I think you are quite correct on that but I have not 
made any study of the subject. I do know that there has been an 
instance where the Supreme Court did change the rule. It was the 
rule that relates to bail on appeal, without referring it to a committee 
or without an act of Congress or consultation with anybody. 

Mr. Rogers. That is their inherent authority to provide rules of 
procedure in their setup. 

Mr. Otney. That is correct. 

Mr. Rogers. But as IT understand it Congress, implementing their 
right to do that and designating that they should do thus and so, 
and now they having so acted the question now occurs to me should 
we go back to that authorization and repeal it and pass a new setup 
or how would we—we could, as you indicate, make the statutes, and 
so forth, but having once given it to them and they having acted, 
will it be necessary to take away that authority and enact separate 
pieces of legislation ? 

Mr. Ouney. Well, I think that is a question for the judgment of 
the subcommittee to begin with, and the Congress in general as to 
whether this is a problem which should be met by legislation or left 
to the court to handle with rules. 

Mr. Wiis. I think that the answer to the general problem is 
statutory and is covered by title 18, United States Code, wherein it 
states: 

Here should be noted a marked distinction between the two statutes: 18 
U. S. Cc. A. Paragraph 3772 authorizing the criminal appeals rules and 18 
U.S.C. A. paragraph 3771 authorizing the criminal rules. 

The rules with respect to criminal proceedings after verdict or finding of 
guilt need not be reported to Congress. They may be amended at any time and 
they become effective as directed by the Supreme Court. Rules 32 to 39 of the 
Federal Rules of Criminal Procedure were promulgated without submission to 
Congress 

That is the statute on the subject: is that right? 

Mr. Rogers. Well, let us take that one step further. That is the 
statute which says that the Supreme Court can rewrite the rules and 
then submit it to us for approval. 
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Now I assume that by the same token we can rewrite the rules that 
the Supreme Court has already put in without ever consulting them. 

Mr. Otney. I think so. 

Mr. Wiuuts. I don’t think there is any question about it and we are 
now, by the way, coming down to the problem at hand. 1 don’t know 
if this is the particular rule about which you are to talk. 

Mr. Otney. That is correct. Of course, the rule that is involved in 
the Mallory and McNabb decisions, rule 5 (a), is a rule that relates to 
the taking of a person before a magistrate for arraignment after 
arrest and the legislation which has been proposed and to which I 
have addressed myself does not involve any change in that rule at all. 

The only change that that legislation would involve would be a ques- 
tion of admissibility of evidence. It would be an evidentiary rule, not 
a procedural rule or a change in procedure of handling people taken 
into custody. 

Mr. Rogers. Wouldn't the adoption of the legislation proposed 
without changing this rule 5 (a) which is involved in the Mallory 
case, wouldn't that lead to a greater confusion because one relates as 
you say to the admission of evidence obtained actually before arraign- 
ment, where the rule says that upon his arrest he shall be forthwith 
taken before a magistrate. 

If you adopt the legislation here and they do not take him before 
the magistrate the evidence would still be admissible; isn’t that it? 

Mr. Ouney. Yes. 

Mr. Rogers. Then how are you ever going to effectively enforce the 
present rules of taking him before a magistrate forthwith? 

Mr. Wiiurs. He says within a reasonable time. 

Mr. Rogers. Well, a reasonable time. 

Mr. Otney. That was the problem that the committees in the Con- 
gress are faced with and were faced with in 1943, and this question as 
to whether there should be some other and different sanction applied 
so as to get observance in proper cases of rule 5 (a) was discussed and 
it was recommended that there be other alternatives other than the 
exclusionary rule, to get prompt and effective observance with rule 
» (a). 

Now one of the things that has developed since that time, and I 
think that there were other alternatives, is the drafting of the Uni- 
form Arrest Act which attempts, which does consider the practical 
problems that are involved and does have a different approach, pro- 
cedural approach than just rule 5 (a), and I will go into that. 

Mr. Cuuporr. I wonder if I could ask a question at this point? 

Mr. Wituis. Yes. 

Mr. Cuvuporr. I don't know if it is related or not, but in my many 
years as a lawyer I have some across the words “reasonable time” in 
the statutes. That sort of leaves the door open for a judge to deter- 
mine what the legislative body means by the words “reasonable time,’ 
and some judges may say “Well, that is an hour.’ 

Some other judge may say, “That is a week.” 

Some other judge may say, “That is a month.” 

Don’t you think a good practical legislative procedure would be to 
spell it out as 24 hours, 36 hours, 48 hours, that the defendant shall be 
arraigned within those 24, 36, or 48, or 72 hours, and then there would 
be no question about what the iinislotion body meant. The interpre- 
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tation of the words “reasonable time” certainly leaves the door open to 
anything. You might not even have the Mallory case here today 
because 1f we had a definite time limit I think that might solve the 
problem. 

How do you feel about it ! 

Mr. Wixus. The rule actually states, as I recall, “without unneces 
sary delay.” That is a different proposition because it contemplates 
that a necessary delay is tolerated and that necessary delay clause was 
the subject of the Supreme C ourt going on record. 

Mr. Cuvporr. The necessary delay again opens the door to judicial 
interpretation. I don’t care whether it is reasonable time or neces- 
sary delay, it still opens the door to what one Judge might consider 
necessary delay and what another Judge might consider necessary 
delay. 

Mr. Otnery. I agree with you that that phrase leaves it to Judicial 


discretion to determine what reasonable delay means and then you 
have to determine what you take into consideration. The reasonable 
delay implies that there are delays that are reasonable, and what do 


you take into consideration ? 

It is not at all unusual to draft statutes of that kind and use dis 
cretionary words of that kind. ‘The discretionary words of that kind 
are appropriate, provided it is plain enough for any judge to see 
what the objects of _ statutes are and what the dangers against 
which the statute an ad t 1e procedures are intended to euard ancl LO 
aive him a clear indi ‘ation as to what he is to do and take into 
consideration. 

Now the difficulty with fixing a definite time is that the practical 
situation, the practical necessities of effective handling of criminal 
cases varies so from case to case that it is extremely difficult to put 
your finger on a period of time and say this: This will take care of 
all the necessities and will not give rise to abuses. 

Furthermore, the whole purpose of the prompt arrs uienment , pa 
ticularly the purpose of the sanctions that are put on that by exclud 
ing the evidence, is to prevent a third-degree interrogation—that is, 
pressured interrogation of a person taken into custody by law officers 
and that of course can happen in 24 hours just as well as in 2 or 3 
days. 

Of course one of the things that the court fails to overlook in this 
is that it can also happen just as well after arraignment. 

Mr. Rocrrs. Along that line, it has been represented to this com 
mittee by a number of different counsels who have appeared, that the 
decision in the ce case in effect was serving notice upon arre st- 
ing officers that you must immediately, after establishing the man’s 
motives, so to speak, as thay outlined here, the minute that you say 
“Come down to the police station with me. I want to ask you some 
questions,” that immediately he should not ask him any questions 
until he takes him before a commissioner, and that is exac tly what the 
Mallory decision means; because as they outlined to us and in the 
McNabb case and all during that, they meant just exactly that. 

Now if they meant that you could—first I will ask you this, Is it 
your interpretation of what they meant in the Mallory case, what I 
just stated ? 

Mr. Otnry. That is very close to it. I think that it is plain from 
the Ma illory case, and I have the Watson case decided by the court 
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of appeals to support me on this, that the court decided in the Mallory 
ease that this rule where it says that a man is arraigned without 
unnecessary delay means that you cannot take into consideration the 
necessities of investigation in determining whether the delay is un- 
necessary or not. You have got to take him as quickly as is physically 
possible for arraignment and you cannot hold up ‘the arr: ugnment 
to meet nec ‘essities of investigation even when they are very real 
and very important and very much in the public interest. 

Mr. Rocrrs. Doesn't that lead us to the proposition of whether or 
not we could pass legislation which would actually authorize arrest 
and as those who testified before us contend that any time a policeman 
says, “Come down to the police station with me,” that constitutes an 
arrest, and would it then follow that we could enact statutes as you 
indicate d and the question of time, whether it is 10 or 24 or 36 hours. 
you don’t think that we can spell it out uniformly ? 

Now if we cannot spell it out uniformly and the Supreme Court 
has at least nbeetr ted that he should be taken within a reasonable 
time, don’t you think it reasonably follows that it is almost inpeaaTble e 
for us to meet this situation 4 

Mr. OLNEY. Not at all. I think that it is quite possible to meet it 

The cli tlic ulty, it seems To me, he re i the dle ficiene ys the lace ks that 
are in the rules and that exist gener: throughout the country in 
connection with the law of arrest in many States. 

The law of arrest as it appears in the Federal rules is very, very 
similar to the statutory law of arrest as it ap er s In most - f the States 
and that, in turn, is taken almost without change from the law of more 
than 100 years ago. a are procedures for arrests and arraignments 
and declarations of what the law should be on that that were formu- 
lated when we were ving under entirely different conditions, when 
the criminal problem was different. Asa matter of fact those laws on 


Why 1 


that subject about arrest were formulated in part before we had 
trained poll ‘ee orgval izations and wgmencies, We did not have any 


police oopariee ts excepting night watchmen and people with lan- 
terns and rattles going r around the street until somewhere around the 
1820’s or 1830’s, along in there. These laws are older than that and 
we are trv he to function today under them without any change and 
without any addition. 

The thing that is lacking is that there is no clear spelling out of 
What is an arrest and that point which is vital to the whole situation 
Is just skimmed over i the opinion i In the Mallory case. 

For example, when was he arrested? You cannot tell from reading 
the opinion of the Supreme Court when they think he was arrested. 
Now what isan arrest ? 

In the Uniform Arrest Act there is a definition which comes pretty 
close to the dictionary definition. Itsays: 

Arrest is the taking of a person into custody in order that he may be forth 
coming to answer for the commission of a crime. 

In other words, it is not just taking into custody. It is taking a 
man into custody for the pares of having him answer for the 
commission of a crime. Well, if that is an arrest, certainly if you 
are going to take a man into ¢ oa for the purposes of prosecution 
there Is no reason in the world why he should not be taken immediate ly 
and every reason why he should be taken immediate ‘ly before a magis 
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trate and arraigned, but there are in practice, and the thing that ts 
ignored, ignored in the rules, and there is nothing in the rules about 
it and it is ignored in the opinions and it is ignored in the statutes, 
is the fact that under conditions under which police operate in the 
country today, both State and Federal, there is a constant necessity 
for asking people questions in order to deter mine the facts, to eliminate 
the innocent as well as the guilty. There is no statutory provision, 
no rules provision, for t: aking people down to the station and asking 
them questions. 

Mr. Cramer. Mr. Chairman, could we have the full statement of 
Mr. Olney so that we could get the benefit of it? 

Mr. Wiis. Yes, please. 

Mr. Ounery. A prize example of the necessity of this is in the 
Watson case. 

Here was a woman living in her apartment house in Washington, 
and in the middle of the night somebody climbs into the bedroom, 
gets into the apartment, and beats her brains out with a duckpin. 
Her body was raped. Nobody knows eoerr it was before she was 
dead or afterward that that happened, but it was a part of the crime. 
Her body ae discovered. Nobody was arrested because nobody 
knew who did 1 

Of course the polic e made a very detailed study of the scene. They 
made every effort to try to get fingerprints or find traces that would 
lead them to be able to identify the man who had committed this 
offense but there was nothing that turned up that would even be 
suflicient to provide an identification if they had the man who had 
done it. If they took the man who did it into custody they could not 
tell from any physical evidence that they could find on the premises 
that they had the right man. Neither were there any clues that in- 
dicated a direction for investigation for identifying the man. In 
other i it was an unwitnessed murder and there were not any 
traces around of a physical sort that could show who did it. That is 
i common situation in law enforcement, very common. 

The case was eventually solved but it was in this fashion. It was 
solved in the only way in which that case possibly could have been 
solved and it is typical of investigations generally. 

This was not the only burglary of an apartment that had been com 
mitted in Washington about that time. There was quite a little 
epidemic of burglaries in that neighborhood where the same method 
of entry was followed. The so-c -alled modus operandi was somewhat 
similar. 

The burglar would climb in the window. That meant that he had 
to pretty much concentrate on apartments where you could reach the 
window in one way or another. 

In a other cases there had been property taken. In the Watson 
case I don’t believe there was property taken. In the other cases, how- 
ever, the burglar had not encountered any live person in the rooms. 
The ‘police were working of course on these other burglaries as well 
and they got an indication of this fellow Watson, that he might have 
been connected with these other burglaries in which property had been 
stolen and taken. So the police officers went out to the place where he 
lived and waited for him to come home from work. I think he 
worked at the Pentagon, as a matter of fact. 
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When he came home they asked him to come down to the station 
so that they could ask him questions. Well, was that an arrest? I 
want to digress for a minute at that point. If you use this definition 
that the Uniform Arrest Act does, it clearly was not an arrest for this 
murder case because he was not being taken into custody for that. 
Nobody had any idea of charging him with it and nobody knew if 
he was connected with it. 

On the other hand, it is really cutting it awfully fine to say that 
a man under those circumstances, asked to come down to a police sta- 
tion and answer questions, is not taken into custody. I don’t think— 
I have no doubt that if he had shown any objection or refused or 
anything of that sort that they would have taken him anyway. 

Mr. Cramer. May I point out that in the Watson case the Court 
said that Watson had been apprehended at 6:40 p. m. upon returning 
to his home. The Court does not even indicate whether it considers 
that an arrest or not, although it starts with that time in determining 
the period of time for which he was held before arraignment. 

Mr. Outney. That is quite right and they did the same thing in the 
Mallory decision. They use the word “apprehended.” They don’t 
say he was arrested. The Court does not discuss that. Under those 
circumstances it is reasonable, and no one can claim that anybody’s 
personal rights are being unduly interfered with, when a murder and 
a series of burglaries of this sort are committed and the officers want 
to question this fellow about it to take him down to the station. And 
as | understand it they questioned him first about these other burg- 
laries where they had some solid evidence. They had property re- 
covered and things of that kind and in due course he admitted and 
confessed to several of these burglaries, Now that led up to asking 
him questions about the burglary where the woman was murdered. 

So of course there were a lot of preliminary questions, and the only 
reason for asking him about the case where the woman had been mur- 
dered was that here they had a man who admittedly had been com- 
mitting burglaries of a similar type. Then after some questioning. 
which the Court itself clearly concedes did not involve any undue 
pressure of any kind, he confessed to the commission of this murder. 

Now this is an interesting thing that happened at the time that the 
Watson case was before the court of appeals first, and which was be- 
fore the Mallory decision. It happened that in this questioning Wat- 
son had made oral admissions, which were not reduced to writing, to 
the officers that he had murdered this woman. There had been some 
delay before they got around to reducing this statement of his to writ- 
ing and having him read it and sign it. At the time he had made 
these admissions Watson had volunteered to go with the officers out to 
the apartment and reenact this thing as to how it had taken place. 

Now the assumption seems to be apparent in that opinion, I think 
Without justification, that the only purpose of taking him out there 
for that reenactment was to try to get incriminating evidence. No 
doubt that was part of it and an incident of it but the fact is that, 
which consideration of this problem must take into consideration, that 
police agencies throughout the country constantly get false confes- 
SIONS. 

Now that may seem a little astonishing to anybody who has not been 
very active in law-enforcement work, but I can assure you that the 
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making of false confessions is a danger that every law-enforcement 
agency, every police cle Peta nt has to guard against constantly. 

In the city of Los Angeles they had some years ago a notorious 
murder which got a lot of publicity under the title of the Black 
Dahlia murder. There have been at least 50 people who have made 
separate confessions claiming that they committed that murder, and 
it was a horrible and brutal murder. Every single one of those con- 
fessions was false. ‘Those confessions were not made because they are 
extorted or anything else. There are just a lot of people who go 
around and will admit to the most awful crimes. Sometimes they 
come in spontaneously and confess to these things without even being 
suspected, and it is always necessary for a law-enforcement officer who 
is conscientious and who gets a confession to make sure before he 
charges the man with the crime that this is not a crackpot, that there 
is some substantiation to show that the confession is in fact true. 

Now in this particular case you can see precisely what the officers 
were presented with. They had made a very detailed study of that 
crime, the scene where the murder was committed, the bloodstains, 
all that physical evidence. 

The statement that was given by Watson did not jibe in all details 
with their attempt to reconstruct from physical traces what they 
thought had taken place. 

Now one important difference is that they figured from what they 
had seen that the man who committed that crime did not go back out 
the window, that he must have gone out the door down the hall. 

Watson said he went out the window and across a roof and over 
a fence and he said he tore his pants on the barbed wire. 

Well, you can readily see the verification of that detail would have 
a great bearing as to whether or not this confession was to be : iccepted 
at face value and as true and if Watson could give other details of 
that crime not known to the police and which could be verified by 
physical evidence it demonstrated that his story was true. 

On the other hand. if he gave an account of that erime which did not 
square with the actual physical facts as a had it they would know 
something was a oee, Either that he had not committed it or that 
the version that he was giving them was n ot correct. 

This is common police procedure. It does not arise—well, it arises 
very commonly in cases of violence of this type where confessions are 
made and that is why they go ge and reenact those things. 

The question is put squarely by the Watson decision. The court 
indicated that there was enough evidence when the man first con 
fessed. There was enough evidence, they say, to suatity charging him 
with the crime and because he could have been charged with the crime 
he could have been arraigned and therefore should have been charged 
and should have been arraigned promptly, and consequently they were 
going to exclude all this confession. 

With all due respect to the court I think that is a very unrealistic 
way of looking at the practical situation, It is true that from a strictly 
technical |: awver'’s point of view that if you do have evidence, positive 
evidence of the commission of a crime and a man comes in to you and 
says “I did it,” you do have enough so that if you file a complaint and 
swear out a warrant for his arrest he cannot turn around and sue you 
for false arrest. You have your justification in that sense. 
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But our investigative agencies are not working on that kind of : 
basis. They are trying to arrive at the truth and what the real fac ts 
are in the thing and they are not morally justified and they are not 
legally justified, in my opinion, in charging a man in an offense of this 
kind, particularly a murder of this kind, merely because he comes in 
and says he did it. They have gottobesure. They don’t have to have 
evidence beyond a reasonable doubt or anything of that kind, but 
they have got to be : sure that they have got the right man and they are 
not being sucked in in any fashion with false confessions or false 
evidence. 

So that the time when it became properly and reasonably the duty 
of the officers to charge Watson with that murder is ve I'v hard to put 
your finger on. In my judgment it certainly was not as soon as he 
confessed. I am not prepared tO Say but that they should have ar- 
Yr: uigned him after his ( a was re duced t oO writing, and perhaps 
before the reenac tme nt. Idon’tknow. Ithink that under the law and 
under the rules if the procedure is to function properly there should 
be very considerable discretion given to the officers as to when they 
should charge. 

This is the rule, incidentally, in the British procedures. The British 
officers must charge the man and take him for arraignment at the 
e e liest moment when they make up their minds that the “Vy are going to 

harge him with a crime. As soon as they make up their minds 
ths at, I have no question t that they ought to take him before a caaatiae 
and arraign him right away. 

In the British procedure when people are being interrogated in an 
investig ration it is recognized that at the outset of the inve stigatio mn the 
officers may not have any intention of charging the man and they may 
not know enough about it. But, if from the answer he gives they 
make up their minds during the interrogation that he is guilty then 
he ought to be charged immediately. 

Now, the British regulation provides that when the officer decides 
that, that is the time that he ought to take him for arraignment, right 
away. 

But as you can see in this case the solution of that murder could not 
have been achieved excepting by asking Watson questions, first about 
these other preliminaries, these other burglaries, then about this bur- 
glary where the murder was ¢ ag Ar a gmat grag hg ap 
and getting and verifying the details in order to be sure that that 
confession was a true confession : and ¢ a prope rone. 

Now, the thing that has happened with the Mallory decision and the 
Watson decision is that that kind of a police pro ‘edure, which is tra 
ditional, which is followed in every State in the Union, and which has 
always been followed in the Federal s system, is now apparently to be 
thrown out; ruled out without. an y consideration given to the necessities 
of investigation in that kind of a practical situation. 

Now, it is true that this legislation ook is proposed, to which I 
have addressed myself, does not really meet the problem. It sort of 
skirts—it sort of puts in under the rug. It says that we will admit 
this evidence and leave to other devices and ways the enforcement of 
the sanctions that should exist to make sure that people are not taken 
into custody and held incommunicado without justification. 

But there can be no proper solution to this matter by leaving the law 
the way it is now or by failing to do some ‘thing about it. 
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Now in 1948, when they were faced with just this situation and the 
Federal Rules of Criminal Procedure were then under consideration, 
these same arguments were made, and the same positions were taken. 
The reason that there was no legislation appears to be that the rules 
were under discussion at that very time and in the preliminary draft 
of the Rules of Criminal Procedure there was a provision that was not 
adopted but was in the draft at that time. 

It was numbered 5 (b) and it was in effect exactly what the Mallory 
ease has decided. It was to the effect that in the event a man was not 
taken promptly or immediately before the magistrate and arraigned as 
provided for in rule 5 (a), that no confession or statement of his should 
be admitted into evidence. That was discussed at great length by 
the Supreme Court’s own Rules Committee and intentionally omitted 
from the second draft and omitted from the final draft. The reason 
that it was omitted was because it was recognized by the committee that 
that rule was not a proper solution to the real practical problem that 
was presented because there are necessities, public necessities for in 
vestigation which have to be met and should be taken into considera 
tion. The sort of thing I have discussed here. 

Mr. Wituts. I would like to ask a question at this point to clarify 
something in my mind. 

You are saying in substance or in fact what the Supreme Court did 
in the Mallory case which was to give life to rule 5 (b) which had been 
deliberately rejected by the committee from the rules of procedure. 

Mr. Oxney. I think that is an accurate statement and I am attempt- 
ing to say that. 

Mr. Wuus. For the record could you undertake to help us out and 
see if the minutes of deliberation along that line were kept and what 
was said? Do you know what was said along that line? The reasons 
why? I think that would be he ‘Ipful, 

Mr. Otney. Why rule 5 (b) in the preliminary draft was rejected ? 

Mr. Wixuis. Yes. 

Mr. Oxtney. I will endeavor to do that. I don’t know whether they 
had such minutes. I might say at this very point about the elimination 
of that proposed rule 5 (b) in the draft, that was argued in the Su 
preme Court by the Depattenent in the Upshaw case. “Tt was referred 
to tosome extent in the Mallory case but was pushed aside. 

Mr. Wiis. You mean that in a case before the Supreme Court there 
was mention of this rejected rule 5 (b) ? 

Mr. Otney. In the Upshaw case it was argued at great length. We 
prepared and briefed the thing thoroughly. 

We did not argue it as extensively in the Mallory case as in the Up 
shaw case because we did not win the Upshaw case. 

Mr. Cramer. The Watson case does just what many of us had feared 
and suspected after the Mallory case. It goes even further than rule 
5 (b) would have gone. Rule 5 (b) referred only to statements. The 
Watson case rules out physical evidence—— 

Mr. Outney. Yes. 

Mr. Cramer. As being colored by a statement made, which has been, 
which seems to me to be going much further than was intended even 
under rule 5 (b), which was rejected. 

Mr. Oxuney. I quite agree with you. I think that it does go much 
further. 
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With all due respect to the Court I don’t think it is warranted, but 
I must say that this kind of continuous encroachment is by no means 
without previous parallel. 

For example, in connection with the evidence gotten by wiretaps 
the courts first held that the evidence of the tapped conversations was 
not admissible and then have gone further as they did in the Judy 
Coplon case and held that any leads —— 

Mr. Wiis. That was the Fruit of the Poisonous Tree case. 

Mr. OLNey. Yes. 

Mr. Cramer. It doesn’t actually say in the Watson case one way 
or another whether as a result of receiving the inculpatory statement 
made about 814 hours after Watson’s “apprehension,” the confession 
was in: admissible and for that reason the first case had to be kicked 
out. They went on to say in the second case that, therefore, all this 
other physical evidence was colored by that improper or inadmissible 
oral statement or admission. 

Now wouldn’t the same rule apply if you follow that even though 
the man were arraigned immediately after his statement? If any of 
the physical evidence acquired arose out of his statement, that too 
would probably be considered colored by the poisoned-tree theory even 
after arraignment and the door would be closed to physical evidence 
thereafter / 

Mr. Oxtney. I don’t know whether they would carry it that far or 
not. You could make such an argument logically I think. 

There is another point I would like to get back to. I think it has 
to do with why the Congress did not take some legislative action when 
presented with this in 1943. I think the explanation of the matter 
likewise hes in the Rules Committee and in the adoption of the rules. 
In 1943 when this case arose, instead of having rule 5 (a) which is of 
general application to all Federal agencies authorized to make arrests, 
there existed at that time a whole series of statutes. One had to do 
with arrests made by the FBI. Another with arrests made by the 
Customs officers. Another with arrests made by the Internal Revenue 
agents. Each one of those statutes provided that when a man was 
arrested he had to be taken before a magistrate for arraignment. 
Nevertheless each one of them had a different word. Some of them 
said you had to take him “immediately.” Others said “within a reason- 
able time.” In others different phraseology was used. So that the 
need for uniformity and clarification was quite evident. 

Now the McNab case came out and all this discussion about and 
testimony given before the subcommittee of the House Judiciary Com- 
mittee about the necessity of investigation and why there were cases, 
demonstrable cases where it was necessary to delay arraignment, it 
was in the public interest to delay arraignment and all that was dis- 
cussed before the Congress. 

For example the Attorney General came in then and testified about 
the famous case of the Nazi saboteurs where there were some 8 of them 
who landed from a submarine to sabotage our war effort and 1 of them 
got picked up. 

Mr. J. Edgar Hoover immediately contacted the Attorney General 
and advised him of the arrest which was made and that they did not 
have the other 7 in custody and pointed out, of course, that if they 
took him for immediate arraignment they could not possibly keep it 
under wraps and it would bea tipoff toall the other 7. 
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Attorney General Biddle testified before the committee that he di- 
rected Mr. Hoover not to take the man down for arraignment and to 
keep him in custody without arraignment until the rest of them had 
been picked up and he said that in doing this he felt that the public 
necessity obv iously required it. There was a lot of other testimony of 
the same sort 

The same thing arises in kidnaping cases not infrequently and in 
bank-robbery cases. And all of that had been publicly discussed and 
there had been hearings before Congress and whatnot. The Rules 
Committee was as familiar with it as anybody possibly could be. 

They came up with the language that now appears in rule 5 (a) 


without unnecessary delay” and ‘T think it is inese apable to every- 
body, including the Members of Congress as well as the Department 


of Justice, that when they used that phrase without unnecessary 
delay” they meant that you could take into consideration these, in 
some instances, overwhelming public interests in determining whether 
under the facts and circumstances of the case it was necessary. 

Now in the case of the Nazi saboteurs it clearly was necessary, and 
t is unrealistic to make an argument that it was not necessary, and 
we think that that phr: use Was put into rule 5 (a) by the committee 
and that the interest in this legislative proposal was dropped because 
t was believed that that phrase left sufficient flexibility to take care 
oi those necessitie Ss. 

But now of course with the Mallory case, and particularly with the 

Watson case, there is evidence that the courts are const ruing that 
phrase with such a literal interpretation and with the eye directed 
only at the defendant, and him alone and without taking into con- 
sideration what the necessities of the effective and decent, proper in- 
vestigation may be, they are saying that you cannot take that into 
‘consideration. 

Unnecessary means physically unnecessary as far as the defendant 
himself is Seine So we are back where we were before. 

Now before, as I say, the Department of Justice was reluctant to 
support a pro posal of the kind that has been made here because it was 
felt that there was really needed a complete restudy of the law of 
arrest and a reformulation of it so that there would be proper dis- 
tinctions as to what was an arrest in proper provision in the statute 
to provide for interrogation of people, aside from charging them with 
a crime, for interrogating them when you don’t know whether they 
had anything to do with the crime or not and when it is the only way 

of finding it out. : ; 

But now | think this experience has shown that it is useless, hope 
less, and unwarranted for us to look to the Supreme Court to try to 
spell out in terms of public interest what the law of arrest should be. 
However, I want to uy in fairness to the Court that I do not think 
that that is a fair criticism of them in view of the nature of the 
rob le Wis, 

I think that the size of the prob lem, the Liftic ‘ulty and the intricacy 
of the phublerh has been greatly unde res tim: ited. 

One of the things not available in 1943 was anything like really 
substantial documentation as to what the practical necessities under 

modern conditions of investigation are insofar as the matter of inter- 
rogating people taken into custody is concerned. There isn’t any- 
thing yet available that is clearly determinative of that but at least 


ta 





SUPREME COURT DECISIONS 181 


a beginning is being made and a conscientious study is being under- 
taken on that subject that has already produced some information 
which might be of some use and interest to the committee. 

This is a study being made by a special committee of the American 
Bar Association on a survey of a criminal law. Generally it is an 
attempt not to look at the statute—anybody can do that—but to make 
field studies of the actual practical operations in the enforcement of 
“ the way it is really done in typical jurisdictions. 

» far the committee has completed surveys of this kind, factual 
deacetylis surveys of what actual practices are through observa- 
tion in three different States. They are the States of Wisconsin, 
Michigan, and Kansas 

Now they have given a lot of attention to this very subject and, 
to show you how Coenpabinaiia and intricate this subject is, I want 
to read the following for your benefit, and this is merely a draft of a 
summary report on one of their surveys in Michigan. This is chap- 
ter II, and these are the chapter headings to show you how compli- 
cated this problem is and why it is utterly unrealistic to expect 
court to sit down and try to formulate it and balance the public inter- 
ests that are involved in working out with precision the procedures 
that should be followed. It is clearly a function for a legislative 
rather than a judicial body. This is the way to begin to meet the 
problem. 

This chapter is on “Apprehending the Suspected Offender and His 
Detention Prior to Initial Appearance Before the Magistrate.” 

Then the subheadings under that are “Formal Responsibility for 
the Apprehension of Suspected Offenders.” 

Then No. 1 under that is “Arrests Made for Purposes of Prose- 
cution.” 

Now you see the distinction they are discussing there. ‘Then they 
have a s¢ pare ite heading under the title of “Arrests for Purposes of 
Inve stio’ ition,” but let me v0 back to “Arrests Made for Purpose s of 
Prosecution.” 

[ think I ought to say that that also . involved in the Mallory and 
McNab cases. What is involved is th ‘ inte ‘rrogation of f people who 
are taken into custody and, while there is some distinction between 
those who are merely being’ interrogated and those who are being 
questioned with the idea of charging them or taking them in under 
process, the abuse which can oceur and which the Supreme Court is 
aiming at in its decision, can apply against the one as well as against 
the other. 

Under the heading of “Arrests Made for Purposes of Prosecution” 
there is outlined the separate subheading of “Use of the Warrant in 
Making an Arrest,” and then “Provisions for Arrests Without War- 
rants,” “Arrests by Private Citizen,” “Alternatives to Arrest,” “Fae 
tors Upon Which a Decision to Arrest for Purposes of Prosecution Is 


\ 


Based.” Under this latter subheading they have listed Sucii a wide 
range of mn ters as “Whether or not offense occurs in the presence oO] 
the oflicer, “The nature of the location at which the olfender is 
found.” “N; ature of arraignment of officers,” “Nature and siabiiiias 
of offer cler, “Nature of the off nse,” ory illinene ss oT mpla nant 


or victim to prosecute,” “Completeness and legality of evidence, 
“Presence of the offender outside of the jurisdiction,” and “Disclosing 


the identity of the informant.” 
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Then they have a section on “Kffecting an Arrest” with other sub- 


divisions, and one on the “Treatment of the Arrested Oifender Prior 


to Detention” and then “Detention of the Arrested Offender.” I want 
to get over to this other part which is probably more of interest to 
the committee. There is a whole section on arrests for the purpose of 
investigation, and under that is “a. Nature of such arrests, their legal 
basis, and the purpose served by them,” “bh, Factors upon which the 
decision to arrest for Purposes of investigation is based,” and that has 
these suggestive subtitles: “(1) Materia] found on the subject,” (2) 
Characteristics of the suspect,” “(3) Location of the Suspect,” “(4) 
Previous record of the subject,” “(9) Untruthful representations of 
suspect,” all of these being factors which might lead to proper, rea- 
sonable questioning of the suspect. 

And then they have a subdivision “Kffecting the Arrest and the 
Treatment of the Offender Prior to Formal Detention,” and then one 
on “Detention of the Offender Arrested for Purposes of Investiga 
tion,” and under that “Nature of the Investigation During Detention,” 
and “Length of Detention for Investigation and Release Procedures.” 

Now this ABA committee and its staff have attempted under that 
outline to examine into What police agencies of the United States. and 
Federal agencies are not excluded from an interest by any means, actu 
ally do and what they actually have to do to function. 

We think it would be a safe statement to make to Say that in the 
United States today in the Investigation of crime that the necessity 
at some point or another of the interrogation of People taken into 
custody is an actual fact recognized and indulged in in at least half 
the cases. And there are a heavy percentage of cases In which no 
solution to the crime and no confession could result unless there was 
some legalized method of asking the people who have knowledge 
questions as to what occurred and using their answers in evidence 
against them. 

Mr. Rogers. May I interrupt you at that point in connection with 
the Watson decision ? 

Mr. Otnzy. Yes, sir, 

Mr. Rogers. Now In the case of the Watson decision the United 
States court of appeals said in their decision on page 4—they make 
this statement: 

* if circumstances Should justify a brief delay between arrest and ar- 
raignment, it must not be of a hature to give Opportunity for the extraction of a 
contession. 

Now those are words that they used in this decision. Noy if that 
is true, can you envision any case where the officers ean in their in 
vestigation get a confession that woud be admissible in evidence if 
there has been any delay which results in a confession, and even an 
opportunity? That is the problem which we are confronted with if 
that language is to be the law of the land, and I assume that it will 
be because all of this paragraph is devoted to what they say that the 
Supreme Court has told us and they wind up with that. “How is it 
possible therefore for the police officers to even ask him anything 
about it before arraigning him if that is to be carried out ? 

Mr. Otnry. Well. | think you have put your finger right on it. ] 
don’t think it is possible and T think that the consequences if jt does 
remain the law of the land are extremely serious, 
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Mr. Rogers. One other thing. Of course you and I know that 
there are manuals of the United States attorney, and procedures out- 
lining the procedure to be followed. Has your Department changed 
any of their direc tives, particularly the United States attorney since 
the Mallory decision ? 

Mr. Outney. No, there has been no change of the manual of the 
United States attorney but there would not be because this is not pri- 
marily, the matter of arr aignment, is not primarily our responsi- 
bility. It is the investigating officer’s responsibility. 

Now there have been new instructions that have been sent out to 
the FBI to their agents on the problem but they have not been sub- 
stantial changes because the general necessities do not permit it. In 
my understanding of their instructions they have done everything 
they can to make sure that there is no failure of promptness in ar- 
raignment by breaking down the telephone lines to get hold of a com- 
missioner. Very often it is very difficult to get hold of a magistrate 
and arraign the man if he is arrested on a week end or at night or 
something of that kind and with such great precision and such speed 
heing required by the courts in arraignment I do know that the FBI 
hi as taken every precaution they can not to have any of their cases 
damaged by failure to use every means possible to get hold of a com- 
inissioner or a judge for arraignment. 

Mr. Rogers. Do you know of any method or any law that would be 
constitutional which would set aside these words that the circuit 
court of appeals used when they in turn interpreted what the Su- 
preme Court said in that connection ¢ 

Mr. Ouney. I don’t think there is any question of constitutionality 
involved here. The Supreme Court’s and the circuit court of ap- 
peals’ interpretation is admittedly a procedural rule. 

Mr. Rogers. I take from that answer that if we did pass some 
legislation which in effect says that a man may be apprehended and 
held for 24 hours that that would be constitutional ? 

Mr. Ounry. I think it would. 

Mr. Rogers. And without arraignment, opportunity to make bail 
ind if we could go and have 24 hours how far do you think we could 
extend it? Could we give 48 or 72 hours? 

Mr. Ouney. As far as the constitutionality is concerned I do think 
it is possible to draw ee ul legislation to meet this problem 
in these difficulties. Now it is also possible to draw unconstitutional 
legislation to try to get the same results and if the legislation is un- 
reasonable and does not really correspond to realities and does not 
have anything like what one can accept as a proper balance of in- 
dividual rights as against public interest, the Court might—I 
wouldn’t say might—undoubtedly would hold such legislation un- 
constitutional. 

But in general legislation to meet this problem would certainly fit 
within the constitution and I think it would be upheld. 

Now going back to what happened on the matter of time, here in 
these cases they were talking about 514 and 6 hours and periods of 
that length. It is very interesting to note that in 1943 they were talk- 
ing about periods of time such as 7 and 8 days as being reasonable. 

Mr. Rogers. This is the atomic age. Let us assume that we can 
frame statutes which give a reasonable length of time. 
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Do you feel that in that same statute we could spell out that any 
confessions or admissions obtained during that period of time would 
be admissible provided there is not duress or threat or third degree ? 
Do you think that we could spell out the admissibility of the evidence, 
because that is what we are dealing with here? 

Mr. Otney. I certainly think you could. I certainly think you 
could. 

Mr. Rocrrs. And that by statute of that kind, assuming and setting 
aside the third-degree method, that the courts would then accept, be 
compelled to accept that as evidence if we so provided ¢ 

Mr. Otney. I think they would. 

Mr. Rogers. And wouldn’t that in effect be what is necessary in this 
legislation that is being composed, that is the bills that we have be- 
fore us, that in effect says that the evidence will not be excluded be- 
cause of delay in arraignment? 

Mr. Otney. That is correct. Of course, that is all based on these 
premises, and that is that confessions that are extorted and that are not 
voluntary or that for any other reason are unreliable should not be 
admitted in evidence. 

Now any statute that attempted to change that I think would be 
unconstitutional, but historically and prior to the McNabb decision 
that used to be the = test as to whether the confession was or was 
not admissible. If it was free and voluntary, it was sabject to be lis 
tened to by the jury st they should determine whether or not it was 
credible. It would not be kept awry from the people in the absence 
of an affirmative showing that it was voluntary. 

Mr. Cramer. Even under H. R. 8596 and H. R. 8900 the question of 
the period of time involved could still be submitted to the jury as one 
of the elements of coercion to determine whether the confession was 
voluntary. 

Mr. Cramer. And there is no question of constitutionality. 

Mr. Otney. Certainly. 

Mr. Moore. But this legislation that was introduced for the pur 
pose of correcting the Mallory decision does not sufticiently reach the 
problem. 

Mr. Ouney. It reaches the problem—rather, put it this w It 
solves the pre wctical aan ulty of law-enforcement agents that is I saiied 
by the Mallory and McNabb decision. There is no doubt about that. 


It does not do anythi ne els the op p osite side, that is, anything to 
give any additional san ction amin sure that personal and individual 
rights are going to be observ ad. That t is the part that is left up in the 
air. 


Mr. Wiiuis. Let me put it this way because this is an important 
point you are talking about. You mean to suggest that action on 
these bills should be deferred until the other areas be met, or do 
vou think that the necessities of the situation are such that we should 
oo forward with legislation along the lines now before us? That is 
very important. 

Mr. Outnry. Well, I don’t mean to suggest that action should be 
deferred. I think it would be a mistake to defer action and I think 
that the experience of the Congress in 1943 shows that it is a mistake 
and that is why I read this long report to show how complicated this 
is. To solve that problem requires a lot of real, solid study and 
search so that we know what procedures have to be followed to make 
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the kind of criminal investigation that all of us know is required for 
prosecution. ‘That is not easy and it is not simple and it takes time, 
and in the meantime I think these bills are more than a stopgap. 

They do not do anything unjust, I might say. They do not do any- 
thing radical. They permit the procedures to be followed that State 
and Federal law-enforcement officers have followed from the be- 
ginning without change, pending the studies for a better, a more re- 
fined statement and law of arrest in all its aspects. 

Mr. Wits. I understand that very clearly. I am glad you clari- 
fied it. 

Now there are two questions I have. As I understand your testi- 
mony, you don’t know of any decisions of any State courts that go 
along the lines of Mallory? In other words, the Mallory decision to 
put it the other way, is contrary to the practices of law enforcement 
as applied at State level and as applied at Federal level prior to 
Mallory ¢ 

Mr. Otney. Well, I would say this: I feel very confident in stating 
that the actual practice in every State in the Union is different from 
the rule that is announced in the Mallory case. Now I am not pre- 
pared to state with the same positiveness by any means what some 
of the State courts may have held in some of the decisions they may 
have rendered. I have not made any review of that and it may be 
that somebody could find a case that would have some language or 
other in it that would be different from what I am saying. 

Mr. Winuis. When we come down to the realities of the problem 
as a question of practice at State level and practice at Federal level 
aside from maybe a sentence or a passage in one decision, as a prac- 
tical proposition Mallory is contrary to accepted police, decent police 
practice ¢ 

Mr. Otney. That is correct. 

Mr. Wiis. And I understand it is contrary to the British 
practice ¢ 

Mr. Oxtnery. I believe so. I noticed for example in the notes on the 
preliminary draft of the code on this 5 (b) that I spoke of referred 
to the British system. ‘They quote certain rules or instructions of the 
judges that are given and then it is pointed out that no matter how 
those instructions may read the British practice, similar to ours, is 
to interrogate people and not to charge or arraign until they make up 
their mind they have got a case. And also in those notes the Seotch 
law is referred to and I think it is referred to in one or the other of 
these decisions in which there is a statute saying that a person taken 
into custody must be taken immediately before a magistrate and ar- 
raigned without interrogation. But in these notes they point out a 
procedure which is not, I believe in our opinions—that is, under the 
Scotch system the statute itself says that after the man is arraigned 
before the magistrate he can then be interrogated in private without 
counsel by the police before the magistrate so that the system adds 
up to the same thing. 

Mr. Rogers. While you are making reference to the State and Fed- 
eral laws I think you may have some knowledge of the so-called 
Graham bombing case where the dy namite was in the suitcase on the 
United Airlines plane out in Colorado. 

After the FBI and other Government agents had made a check for 
about a week or 10 days they then called Graham down to the FBI 
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office about 7 o’clock at night on a Sunday. Now they did not take 
him before a commissioner but from the time they brought him in at 
7 o'clock until 3 o’clock the following morning they got a complete 
confession from him. 

Now if the Mallory and the Watson rule would apply then that 
confession would not be admissible under this rule. However, the 
State prosecuted him and did use the confession and the supreme court 
of our State upheld the admissibility of that confession in evidence, 
but if he had been left to the prosecution and his conviction depended 
entirely upon his confession, why, then, you could not have proceeded 
with the Federal prosecution as he was charged with at the time. 

Now that brings up another problem. You indicate that when a 
man is arrested or apprehended or taken in can you take him for one 
thing, charge him with that and take him before a magistrate and it 
subsequently develops that he did something else and you get a con 
fession from him, can you proceed in either instance to use the confes 
sion, under the Mallory decision ? 

Mr. Otney. That is a good question. It would seem to follow logi 
cally that you cannot, and I can give vou the Graham case as an ex 
cellent example and there is another one, and that is the Brinks rob 
bery. That was exactly the situation you speak of. 

The Brinks robbery was broken by the inte rrog: ition of a man why 
was serving a sentence on another charge and through many, many 
conversations by police agents with this man when he was in the pent 
tentiary without having been arraigned and without being charged 
with the Brinks robbery but when the officers suspected him of being 
involved. It was through that investigation that he finally confessed 
to his part in the robbery and implicated all the others. 

If you apply this Mallory decision literally it would seem to indi 
cate that even though he was in custody on another charge, at that 
point they should have taken him before a magistrate so that he could 
be advised of his rights and be arraigned on the robbery. It would 
have made the solution of the Brinks rob bery impossible. 

Mr. Wuu1s. I think we are about ready for the question period. 

Mr. Ouney. Yes. 

Mr. Wituts. Mr. Chudoff. 

Mr. Cuuporr. It is true that the Watson case was argued before 
the Mallory case was decided and before the Court of Appeals for the 
District of Columbia and now there has been a question whether 0: 
not the Congress should get busy and do something about it. about 
the Mallory decision, get some law on the books immediately and possi 
bly take care of the question raised by the Mallory decision because it 
might be hampering the police authorities in the District of Columbia 
to do their duties according to i aw. 

As a result of the Mallory case and, of course, the subsequent Wat 
son case, have you advised ihe U nited States attorney for the District 
of Columbia and through him has he advised the police officers of 
the District of Columbia that the law of the land is now the M: allory 
case and as a result of that if anybody is arraigned and they have 
any suspect or other suspects they don’t dare to arrest them or don’t 
dare to interrogate them because that is not the law? 

As a result of that have there been cases thrown out by the police 
department or merely pursued to a definite end ¢ 





SUPREME COURT DECISIONS a, 


Mr. Otnry. We have not had any conversations along that line 
with the police department or with the United States attorneys and 
I do not know what changes they may have made if any in their 
practices in investigation. We have not thought it was necessary be- 
cause we know that they are as fully aware as we are of what the case 
is and what it says and I think they know how it applies. I think 
the chief of police has shown through his testimony before you here 
that he is aware of it. 

I am speaking for myself on this now. I would be very hesitant 
in giving any such advice to any police chief because I think we have 
to take into consideration the realities and the public interest. We 
have got to protect our people in one way or another from burglaries, 
people coming into windows with a duckpin and beating people’s 
brains out, and from other things that happen. 

The police officers have a tough enough time trying to do their 
duty in an effective way without having the Criminal Division of the 
Department of Justice add to the confusion that may exist in their 
minds from some of these court opinions. 

Mr. Wiis. Mr. Chudoff. 

Mr. Cuuporr. In listening to the testimony before this committee 
I concluded that your interpretation of the Mallory and Watson cases 
was that the Police Department should just close up shop in every 
function except directing traffic, and if you are going to take that type 
of viewpoint on these decisions why certainly it leaves the conclusion 
that the police would have no effect on burglars, robbers, murderers, 
rape, arson, and maybe other high crimes in the District of Columbia. 

Mr. Otney. Well there is no such possibility as that, of course. The 
police cannot close up shop in any such fashion. They have got to go 
ahead and do the best that they can with these crimes. If there is going 
to be any release it will have to be by the courts in one case after another 
when these cases are brought up and the cases are handled as best 
they can under the laws that exist. These people will have to be 
turned loose by the judges and not by any action by the police or the 
lawyers in advance. 

Mr. Cuvuporr. I want to ask one more question. Then that leads 
to this conclusion then, that there is no rush about legislation in the 
Mallory case and if anybody will raise the question they will be told 
totake it to the courts. 

Mr. Outnrey. Well I wouldn’t want to use the word “rush” in con- 
nection with this but it seems to me that the application of this decision 
in the Watson case shows that there is a plain and immediate necessity 
for some kind of action if we are not going to have a very serious 
condition result. 

Mr. Cuuporr. I will give the floor back to the chairman. 

Mr. Moore. Mr. Chairman. 

Mr. Wiuuts. Mr. Moore. 

Mr. Moore. Then it is your conclusion that as a result of these two 
decisions we have had two guilty people go free. 

Mr. Otney. I think itis obvious. Wecertainly have. 

Mr. Moore. And then although you might not use the word “rush” 
we had better do something about it pretty quick. 

Mr. Otney. That is right. In the Mallory case the man is free 
and is running around the streets. He has left this area but is a 
freeman and in a position to commit this crime again. 
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The only reason that Watson is not out on the streets is because he 
happened to be convicted of a burglary and he is serving time on 
that, but if it were just the murder involved Watson would be around 
here today probably ready to pop into somebody else’s window. 

Mr. Cramer. I wanted to go a little further into the effect this 
matter is having on the present law-enforcement procedure. 

The fact of the matter is that this decision affects numerous cases 
which are presently in te process of appeal or are in the process of 
being tried. You have a backlog of cases which the decision affects 
very much. 

Mr. Otney. You are quite right. It jeopardizes every one of those. 

Mr. Cramer. It creates a situation in which people who previously 
have been found guilty are to be let loose and set free. Something 
must be done about it. 

Mr. Outnry. That is correct. I do not happen to have a comparison 
nor am I able to make an estimate of the number of cases that are 
in process where this problem arises and we are not able to do it 
because they are not carried in that fashion but there are so many of 
them all over the country. 

Mr. Cramer. If other courts go as far as the Court went in the 
Jencks case they will very possibly overrule previous convictions on 
appeal. 

I want to address myself to a couple of questions with respect to 
the legislation which has been introduced but which is not necessarily 
before this committee. 

Have you any suggestions as to what improvements or amendments 
ghould be made or can be made, or that might be needed to serve the 
purpose which you indicate ? 

Mr. Otney. No, I have none to make. I had read one at the outset 
and I thought they were all — much alike. 

Mr. Cramer. That is the bill that I had reference to. 

Mr. Oxtney. The one that Congressman Hobbs had advanced in 
1943 also would do the same thing. I don’t see any choice between 
the language. 

Mr. Cramer. Let’s clarify what that bill does, because I think it is 
somewhat misunderstood as to what the practical effect of it would 
be. Isn’t it true that if that bill, or a bill of that nature, were passed 
_ question whether the period of time involved—whether it was 6, 

10, 12, or 24 hours—should affect the admissibility of the evidence 
ne still be left to the jury even under that bill ? 

Mr. Oxiney. I believe so. 

Mr. Cramer. In other words, the bill does not completely rule out 
the question for the jury as to whether or not the confession could 
be considered to have been coerced because of a delay in arraignment. 
The question for the jury would still be whether or not the confession 
was voluntary, and delay in arraignment would be a circumstance 
which the jury could certainly consider. The bill would simply pre- 
vent the judge from ruling the confession out as a matter of law prior 
to submitting the matter to the jury, is that right ? 

Mr. Otney. That is right. 

Mr. Cramer. As a matter of prac tice, as has been demonstrated by 
the evidence we have before this committee—and I would like to have 

you substantiate this if it is true—there are very few cases in which 
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the judge, prior to the Mallory case, took it upon himself to rule out 
the confession anyway / 

Doesn’t the court customarily submit to the jury the question of 
voluntariness, as a matter of practice ¢ 

Mr. Otney. Well, 1 should say that generally speaking he does 
because the rules require aflirmative evidence from the Government 
indicating the voluntary nature of the statement, and that means that 
the Government is not going to offer questionable confessions success- 
fully and the Government is not going to try to offer such confessions 
very often because the attorney trying the case would know that the 
basis was not there and wouldn’t even bother with it. He has got to 
have aflirmative proof. So that in the case where the statements are 
offered in court the judge will allow them far more often than not. 

Mr. Cramer. Isn’t it your opinion that if the ruling of the Mallory 
decision and the decision handed down in the Watson case by the court 
of appeals had been followed the Watson case could never have been 
solved ? 

Mr. OLNEY. No, sir; I don’t believe it could have been. 

Mr. Cramer. That is all, Mr. Chairman. 

Mr. Wiuuts. Mr. Rogers. 

Mr. Rogers. Reference has been made to a number of cases now 
pending and that is on the assumption that the crime has been com- 
mitted an the Supreme Court has handed down its decision in the 
Mallory case announcing the law of the land. 

The question is, Do you feel that legislation now enacted could apply 
to those cases that are now pending so as to get around the law or the 
rule in the Mallory decision ? 

In other words, is that a constitutional right or would the passage 
of legislation which makes this evidence admissible in the future and 
under the Mallory decision it is inadmissible and that the crime has 
already been committed—would that be a constitutional prerogative 
or would we violate the constitutional rights? 

Mr. Otnrey. Admittedly I have done no research on this particular 
problem but from general search I would think it would affect these 
other cases because this is a question of the admissibility of evidence 
and of procedure. Generally speaking statutes of that sort are retro- 
active in their application and are regarded as constitutional when 
applied retroactively, so I would, without having studied the problem 
with full detail, expect that it would solve the problem of these 
pending cases. 

Mr. Wituis. Mr. Rogers. 

Mr. Rogers. It has been pointed out by the counsel here that there 
is that famous Missouri case where a man one time was tried and 
part of the evidence dealt with a handwriting expert and after the 
first trial they changed the law and permitted the handwriting expert 
to testify, so he claimed that his constitutional rights had been taken 
away but the Supreme Court said that that had not been so, so I 
assume you could apply it along that line. 

Mr. Ounery. That is an ex: mple. 

Mr. Cuuporr. There was a case in Pennsylvania in the last 30 days 
that had the problem reversed. Chenisky was a reputed numbers 
man and had been arrested as a result of evidence secured by the dis- 
trict attorney through the tapping of a telephone. 
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The legislature in Pennsylvania at the last session made wire- 

tapping a crime and they would not use it in evidence in court. 

The district attorney argued in the lower court that the Chenisky 
evidence was admissible because of the fact that it had been secured 
piror to the law being changed by the Pennsylvania Legislature, and 
the court held, and I don’t know if there is any appeal possible on 
this thing, but the court held that the fact that the evidence was 
secured before the law was passed did not make any difference and 
it would not admit the evidence. 

Mr. Wriiuis. Is there anything else you would care to add? 

Mr. Otney. No, sir, Mr. Chairman. 

Mr. Wiis. Well, I certainly want to express the appreciation of 
this subcommittee to you for your appearance and for the helpful 
views you have expressed. We are very grateful to you. 

Mr. Otnry. Thank you, sir. 

Mr. Cramer. I do want to thank Mr. Olney because I think he has 
made a great contribution to our deliberations on this matter. 

Mr. Otney. Thank you, Mr. Cramer. 

Mr. Wiu1s. The subcommittee will recess subject to the call of the 
Chair. 

(Thereupon, at 12:03 p. m., the hearing was adjourned, subject to 
the call of the Chair. ) 





yf 
il 


SUPREME COURT DECISIONS 


MONDAY, OCTOBER 28, 1957 


Hovsk oF REPRESENTATIVES, SPECIAL SUBCOMMITTEE 
To Srupy Supreme Court Decisions, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10: 20 a. m., in room 346, 
Old House Office Building, Hon. Edwin E. Willis (chairman of the 
subcommittee) presiding. 

Present : Representatives Edwin E. Willis and Cramer. 

Also present: William R. Foley, general counsel, and E. Willoughby 
Middleton, associate counsel (Committee on the Judiciary). 

Mr. Wiis. The subcommittee will please come to order. Today 
the Special Subcommittee To Study Decisions of the Supreme Court 
of the United States resumes hearing on the subject matter of our 
assignment pursuant to the resolution of the full C a on the 
Judiciary. Our first witness on the agenda is Mr. Louis C. Wyman, 
attorney general of the State of New Hampshire of Concord. 

Mr. Wyman, we are delighted, pleased, and honored to have you 
with us today. We are particularly fortunate to have you as our first 
witness because it is my understanding that you argued the Sweezy 
case before the Supreme Court, and your presentation should be very 
enlightening. We don’t expect you to write a dissenting opinion, but 
you are free not to agree with what the majority had to say. We are 
glad to hear from you. 


STATEMENT OF LOUIS C. WYMAN, ATTORNEY GENERAL OF THE 
STATE OF NEW HAMPSHIRE 


Mr. Wyman. Mr. Chairman, members of the committee, I would 
like to say before going on with what originally was to be a statement 
to be furnished to the committee, that I have ch: inged it so much since 
it was originally prepared that if I may, I would like to go on with the 
direct testimony and furnish the committee with copies of what is said 
afterward, if that would be satisfactory, sir. 

Mr. Wiis. We will be glad to accommodate you in any way 
possible. 

Mr. Wyman. Thank you. This is not a very long statement and I 
hope to speak extemporaneously, so to speak, afterward. 

My name is Louis C. Wyman, attorney general of the State of New 
Hampshire and former president of the National Association of At- 
torneys General. I am a member of the internal security committee 
of the national association and testify here at the request of Attorney 
General Honeck of Wisconsin, chairman of that committee on the 
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authorization of the president of the national association, Hon. John 
Dalton, attorney general of the State of Missouri. 

It was my privilege to argue for more than two-thirds of the States 
before the United States Supreme Court in the Steve Ne lson case, and 
to appear and argue as party and counsel in the case of Sweezy v. New 
Hampshire, which 1 underst: md are among the decisions before the 
committee for consideration here today. Iamamember of the citizens 
advisory committee to the Commission on. Government Security and a 
member of the American Bar Association’s special committee on Com- 
munist tactics, strategy, and objectives. I want toa make it very clear 
to the committee, Mr. Chairman, that while I disagree quite vigor- 
ously with a considerable number of decisions of the United States 
Supreme Court, my disagreement and criticism is confined to the 
decisions and is not addressed either to the institution of the Supreme 
Court in our tripartite system of government, nor to the personalities, 
integrity, or good faith of any Justice on the High Court. 

It seems to me that it is a lawyer's — to seek appropriate reme- 
dial legislation whenever he sincerely believes that decisions from 
any court are detrimental to the best interests of National and State 
security. 

I believe these decisions are detrimental and I believe further that 
in most respects they can be remedied by careful legislation on the 
part of Congress. 

At this time there are a number of decisions beyond those imme- 
diately under consideration by this committee that have consistently 
lessened the authority, the sovereignty, and, in some respects, even 
the dignity of the separate States. 

The emphasis and trend has been upon a growth in Federal author- 
ity and dominance at the expense of States rights in the fields of tide- 
lands, labor, highways, water rights, taxation, natural resources, pub- 
lic education, criminal proce aiite, treason, and subversion. 

This has been well known. The cumulative effect of all these deci- 
cions has been to create an imbalance in the relations ee the 


States and the Federal Government. Much of this imbalance can be 
corrected by cae er and it seems more paar le than not tha at if 
it is going to be. is now clear that it must be done by Congress, 


because it does wg seem that it is going to be fetthooming from judi- 
cial interpretation. 

I would Like to say at the outset that I don’t think that the best way 
to approach the matter of correction is in an omnibus measure such 
as Congressman Walters’ H. R. 9352, known as the National Security 
Act, which is presently pending before the House Committee on 
Un-American Activities. 

The reason for this is more practical than technical. Any omnibus 
bill is bound to find broader opposition in that it covers many sub- 
jec ts on one or more of which there will be one or more Senators or 
Congressmen in disagreement. 

Thus, to remedy undesirable gaps in the internal security program 
of the States and its relation to the internal security program of the 
Federal Government, the approach it seems to me oe | be by sepa- 
rate bills, and on some of these separate bills there can be little real 
dispute. 

In the first order of priority is legislation to restore to the States 
the right to enact their own sedition laws. This legislation is pres- 
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ently pending in the Senate in the form of 8. 654, which has multiple 
sponsorship and provides simply that unless Congress specifically 
otherwise directs, the statutes of a State prescribing criminal pen: alties 
for acts, atten ipts or conspir: wy to commit sedition against a State 
or the United States or to overthrow the government of a State or 
the United States shall be enforceable. In the case of Pe nnsylvania Vv. 
Nelson, it was held that Congress impliedly intended to supersede 
State sedition laws by enactment of the Smith Act in 1941, its recodi- 
fication in 1948 and by certain other Federal legislation enacted in 
1950 and 1954, although nowhere in any of these measures did Con- 
gress e ‘xXpressly supersede the State laws. 

In its brief filed with the =P Court in the Steve Nelson case, as 
well as in oral argument, the Justice Department affirmed that far 
from creating confusion or conflict, concurrent State legislation in 
this field was of help to the Federal Government, and that there was 
and for more than a decade had continuously been cooperation be- 
tween the States and the Federal Government. 

This cooperation has been manifest in the State of New Hampshire 
in our State investigation of subversive activities as well as in the 
Commonwealth of Massachusetts and in a number of other States. 

There was no need to suspend the enforceability of State sedition 
laws to resolve the Steve Nelson case. There was ample room on the 
record in the Steve Nelson case to have decided that if the case was 
to be remanded there were a number of other available bases as a 
brief look at. the record and the exchanges which occurred between 
Steve Nelson and the trial judge would show any attorney. 

I am sure that no entichts i d State official would indulge in a race 
to the courthouse door seeking to prosecute ahead of Federal authori- 
ties in cases with ramifications reaching across State lines if that 
prosec ution could and would be e fectively handled by Federal author- 
ities in a given case, assuming Feder: al authorities in the case are 
better informed and are in a better position to prosecute. 

And beyond the naked holding of supersession of State laws by 
the implication in the Steve Nelson decision, which is a judicial doc- 
trine of dubious validity at best, this decision raises a problem. of vital 
concern to every State government and its Congressmen in that it 
presupposes that Congress could validly take from the States the 
power to defend themselves if it wanted to. As to that, I can only 
say that a reading of the Constitution to me indicates great doubt. 
It is difficult if not impossible, Mr. Chairman, to see how there can 
be any overthrow of the Federal Government without mortal danger 
to each State government. All subversive activity other than that 
which occurs in the District of Columbia, in the Territories, or in 
certain areas of limited exclusive Federal jurisdiction must take place 
within the jurisdiction of a State. To say that, if there are Commu- 
nists in the State of New Hampshire or in any other State in the Union 
actually conspiring toward overthrow of the Government of the 
United States by force and violence at some future time, that if the 
Federal authorities do not see fit to act. the States cannot act seems to 
me to deny any force and effect whatever to the 10th amendment. I 
think that it is perfectly clear that there is nothing that Communists 
in this country—and we still have a few—know any better than that 
a program of effective ¢ ‘ooperation between State and Federal author- 
ities, between State investigative committees having the subpena 
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power, Federal committees having the subpena power and the FBI 
that does not have the subpena power, all working together coopera- 
tively, can effectively break the back of any Communist conspiracy 
in America, when one considers the possibilities implicit in U///man v. 
United States, the use of the immunity power. 

I was very much concerned at the time of the Steve Nelson decision 
that its language left cloudy the question of whether laws proscribing 
sedition or subversion directed against a State government were also 
superseded. For this and other reasons we sought rehearing and 
that it was eventually denied, that this question which is of the most 
vital concern to all State government officials still remains unresolved 
is evidenced in Mr. Justice Clark’s dissent in the Sweezy case where 
he said, and I quote just two sentences : 

The short of it is that the court blocks New Hampshire's effort to enforce 
its law. I had thought that in Pennsylvania v. Nelson (350 U. S. 497) we had 
left open for legitimate State control any subversive activity leveled against 
the interest of a State. 

I thought we had left open a wide field for State action, but implicit in the 
opinions today is a contrary conclusion. They destroy the factfinding power 
of the State in this field and I dissent from this wide sweep of their coverage. 


Nobody is better qualified or more directly responsible for pre- 
serving the form and substance of the 10th amendment to the Federal 
Constitution than the elected representatives of the State in the House 
and in the United States Senate. When the delegates to the original 
Constitutional Convention drafted our Federal Constitution and 
created the Federal Government, they were very careful to reserve 
to the States and to the people all powers not expressly delegated to 
the Federal Government in the Constitution. I might say parenthet- 
ically that “expressly delegated” includes implication of such powers 
as may be necessary to carry out the express delegation, but the manner 
in which the 10th amendment has been interpreted as inapplicable in 
recent decisions of the United States Supreme Court is compelling 
indication itself that Congress must act now to protect the States 
against a process of continued encroachment of Federal power and 
authority which slowly but surely relegates State governors to the 
status of provincial magistrates. 

Pennsylvania v. Nelson is beyond doubt the most glaring example 
of disregard of the 10th amendment in all of the Supreme Court de- 
cisions with which I am familiar. We believe that S. 654 is needed, 
warranted, justified, and valuable to restore the right of the States 
to protect themselves against subversive activities. 

The National Association of Attorneys General supports this 
measure. 

Mr. Wituts. Before you come to discussion of other specific cases 
and in order that the record of our hearing may be chronological from 
one case to the other, perhaps a few questions might be desired at this 
time on the Steve Nelson decision. 

Mr. Wyman. Yes, sir. 

Mr. Wiuts. One that occurs to me is this: As I take it, you and the 
association you represent favor the Senate bill which is directed at 
curing the specific holding in the Steve Nelson case, but that bill does 
not attempt, as I recall, to spell out a general policy, is that correct? 

Mr. Wyman. In substance that is correct. The provisions of S. 654 
are very short and very simple. They just say that Congress didn’t 
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intend to take the State laws out of the field in the field of sedition 
and subversive activities and permit concurrent State legislation as a 
matter of congressional intent. 

As you know, in the Steve Nelson decision, the Supreme Court said: 

We find Congress intended to take the States out of the picture by implica- 
tion. We raised the fiction of implication of congressional intention. 

S. 654 merely says “We didn’t intend any such thing,” and, of 
course, it can’t have retrospective application. 

Mr. Wiis. Right, but what I ive in mind is this: Don’t you 
think we could find some language, acceptable language, moderate 
language, which in effect would say that in all cases involving Fed- 
eral legisl: ation, that no power shall reside in the Supreme C ourt to 
hold that C ongress intends to invade a particular field of legislation 
unless by some express words in the act itself that that intent can 
be drawn ? 

Don’t you think that in this particular field of invasion of pre- 
emption, the field of preemption, that one general bill might be 
prepared? I have in mind, for instance, H. R. 3. I have talked 
to Judge Smith and I can say he is not married to the particular 
language of his bill. Perhaps it is toe broad, I don’t know. But 
in this particular field of preemption, don’t me think perhaps we 
could go a little bit farther in that area, instead of simply overturn- 
ing the Steve Nelson case? Don’t you think we could cope with that 
problem perhaps in a broad way ? 

Mr. Wyman. Yes; I do. Again this raises the question of the 
omnibus measure and the method of approach. 

Mr. Wituis. Let me say that I at first agreed with you 100 percent 
and I now probably agree with you only about 98 percent. By 
omnibus I think I would go along with you if in one single bill we 
should try to, let’s say, tre: at the Jencks dee ‘ision along with the Mal- 
lory decision and we treated the Jencks decision in one single bill, 
but we did cover the total reach of the Jencks decision wherever the 
principle as stated might apply. 

I would agree that it might be difficult and probably an impossible 
task before us to try to prepare a bill that would cure or overturn 
or correct, or whatever the word may be, these various decisions that 
we have been studying. 

That would be my definition of omnibus. When we come to the 
field of preemption do you think it would really be an omnibus bill 
if we went farther and did more than simply upset the doctrine of 
preemption in sedition? Should we tackle it a little broader? And 
[ just want your opinion on it or your views, because I don’t want 
the record to imply that your association would be against that 
approach. 

Mr. Wyman. My association has a greater division within its mem- 
bership on the question of support of H. R. 3 than it has on the ques- 
tion of the support of S. 654. I have for some time individually 
been in favor of H. R. 3, but in a much more radically amended form 
than Congressman Smith has proposed in its original sponsorship. 
I think that it is impossible— 

Mr. Wiuuis. Please understand now, I am not saying that we should 
adopt the language of H. R. 3. I am talking about the approach of 
H. R. 3 as distinguished from the approach of the Senate bill. 
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Mr. Wyman. May I answer that, Mr. Chairman, first by saying 
that the general approach of H. R. 3 will not meet the requirement 
of S. 654 because it is a bill which says no future act of Congress 
shall be construed to take State laws out of the field unless Congress 
says so expressly when it enacts the bill. 

That is a good idea. It gives the representatives of States and other 
interests an opportunity to come in and be heard on this question of 
Federal supersession before some court later on interprets the case 
to have taken the State laws out of the field when Congress did not 
so state; but that doesn’t cure the problem which now exists of the 
Smith Act which was enacted earlier, and that is my problem with 
H. R. 3. You can never take from the Supreme Court the power to 
interpret the laws under the Constitution, and no pronouncement of 
any Congress now can divest the Supreme Court of that function, 
and therefore that portion of H. R. 3 which proposes to be retro- 
spective or apply to laws which are already on the books raises some 
very grave constitutional questions. 

Mr. Wuxts. I follow that thoroughly, and as a matter of fact other 
bills have been introduced, I think one by my colleague on this com- 
mittee, Mr. Cramer, Mr. Hiestand, and the others. and I think those 
bills or at least one of them I have been told was more or less approved 
by the American Bar Association, because it gets away from the re- 
troactive feature and it is not my understanding that Judge Smith 
opposes that different version, nor would I say that here we should 
try to pass upon the power of the Supreme Court to interpret. I 
think we are powerless to do that. 

Mr. Wyman. That’s right. 

Mr. Wiiuts. But I’m talking about the approach. Can’t we find 
words to say that it shall never be implied that Congress intended to 
do something unless Congress said so, in the future, in all fields of 
preemption ? 

Mr. Wyman. No question about it. It can be done. It has been 
done in the first sentence of H. R. 3. Iam unalterably in support as 
an individual of the first sentence of H. R. 3, and I think a majority 
of individual attorneys general are likewise. However, that will not, 
even if it were to become law, correct what the Supreme Court has 
now said Congress intended some time ago in the security field. 

Mr. Wius. I see what you mean now, but let’s put it this way. In 
order to take care of the Steve Nelson case in that area—I see what 
you have in mind 

Mr. Wyman. That’s all. 

Mr. Wriuts. Couldn’t we in the same bili cover the essence of the 
first sentence of the Smith bill ? 

Mr. Wyman. Yes, Mr. Chairman, you could. 

Mr. Wiis. How would your association feel about that, or could 
you find out between now and January / 

Mr. Wyman. Yes, we can. We have a meeting of the executive 
committee, I think it is in Washington, the end of this month. 

Mr. Wirxis. Because I might tell you that the full committee in the 
Smith bill or the approach of the Smith bill, if you want to put it this 
way, as modified by the Hiestand and Cramer version, is now before 
the full Judiciar y Committee. The subcommittee to which the Smith 
bill was referred re ported the bills on the general subject to the full 
committee without action, so that it is now before this full committee, 
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and I expect that there will be efforts made tor us to take some action, 
the full committee, in early next session. 

Mr. Wyman. All I can say is that I hope you will expedite S. 654 or 
some bill with similar language out to the floor and let it go through, 

rather than incorporate it as a second section in H. R. 3, for the reason 

that every day that goes by that State laws are held in a precarious 
position of supposed invalidation or suspension under the Steve 
Nelson decision, it has very deleterious effect on the investigative ca- 
pacity of the State legislatures, on the program of cooperation be- 
tween Federal and State authorities in the security field, and it casts 
a cloud over all compulsory testimony because of the fact that it gives 
to each witness who testifies the opportunity to decline to answer for 
an additional and unnecessary reason, and I think that there would be 
very little real opposition on the floor of either House to S. 654. 

Mr. Wits. I realize that, but let me make this suggestion so that 
we can move on, because both bills would be before this committee. 
Your anxiety to push forward with the Senate version doesn’t imply 
that you would feel that we should remain idle on some version of the 
general approach to the subject along with the first sentence of the 
Smith bill, even if it has to be in two bills. 

Mr. Wyman. I hope you will report it, and I would be glad to ap- 
pear in favor of it, but I would prefer, sir, it be a separate measure. 

Mr. Wirus. I just want the record to be clear as to the thinking 
of your association. Any questions? Mr. Cramer wants to correct a 
question along that line since apparently you are going to another 
decision. 

Mr. Cramer? 

Mr. Cramer. Mr. Wyman, I just have a couple of questions I want 
to ask, particularly with regard to your comments concerning the 
question as to whether Congress can constitutionally circumscribe the 
authority of the Supreme Court to use its own rules of interpretation 
in the field as set out in the Nelson case, and I call your attention, 
in order to get the record complete, particularly in this field of pre- 
emption, that at the last session of Congress in Report No. 2576, there 
was a bill reported out of the Judiciary Committee which was in- 
tended to deal only with the Steve Nelson decision and the Sedition 
Act. 

Are you familiar with that report ? 

Mr. Wyman. I am not familiar with the report. I think I have 
seen in. When I say “familiar with it,’ Congressman, I don’t have it 
before me, but it is my understanding that that measure passed the 
committee test in both Houses of Congress but it never reached the 
Consent Calendar. 

Mr. Cramer. That’s correct. It was not brought up on the floor 
of either House, but on the first page you will note the provision 
proposed in section 2392. The important words of that are “except 
to the extent specifically provided by any statute hereafter enacted 
by Congress,” and so forth, 

The Subversive Activities Control Act, the Communist Control Act, or any other 
act of Congress heretofore or hereafter enacted which prescribes any criminal 
penalty for any act of subversion or sedition against the Government of the 
United States or any State of the United States shall not prevent the enforce- 
ment in the courts of any State of any statute of such State prescribing any 
criminal penalty for any act, attempt, conspiracy to commit sedition against 
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such State or the United States or overthrow of such State or the Government 
of the United States. 

What is your opinion with regard to that approach as compared 
to S. 654 as it relates sole ly to the Nelson case ¢ 

Mr. Wyman. That is S. 654 so far as I can see. I have S. 654 here 
and it is word for word. 

Mr. Cramer. Verbatim. All right, I didn’t have a copy of S. 654, 
but that is your recommendation the same as our committee voted 
it out? 

Mr. Wyman. It isthesame thing. 

Mr. Cramer. At the last session, the 84th session of Congress ? 

Mr. Wyman. That’sright, sir. 

Mr. Cramer. Then since that time during this session, in that 
Congress didn’t act on it, in addition to S. 654 which deals solely 
with the sedition phase of it, on this general question of preemption, 
Mr. Hiestand has introduced H. R. 6567 which it has been suggested 
has been approved by the American Bar Association, and the essential] 
difference between that and the Smith proposal is mostly with regard 
to prior acts of Congress. 

That proposal provides that— 

No prior Act of Congress shall be construed to supersede State laws by im- 
plication unless there is a direct and positive conflict between an express 
provision of such Federal Act and such provision of the State law so that the 
two cannot be reconciled or consistently stand together. 

In other words, direct and positive conflict between express pro- 
vision of Federal act and such provision of the State law so that the 
two cannot be reconciled or consistently stand together. What is your 
thinking with regard to that type of approach when it comes to the 
question of the Supreme Court’s constitutional authority within this 
field of preemption ? 

Mr. Wyman. It troubles me, Mr. Cramer. Because when a Con- 
gress in 1958 purports to apply a general rule of construction to guide 
the Supreme Court in regard to how it shall construe legislation 
enacted by an earlier Congress, I am inclined to feel that there is in 
the authorities a real question as to how far the Court is obliged to 
follow that recommendation. 

[ don’t say it is open and shut. I don’t say that Congress cannot 
impose upon the judiciary the additional requirement that legislation 
enacted by earlier Congresses shall not be yang ig as superseding 
unless there is direct and positive conflict, but I do say there is a 
question about it, and it is enough of a question so that it casts a 
shadow of possible unconstitutionality over the entire legislation. I 
would think that from the point of view of the States, and from the 
point of view of the practical desires incorporated in this kind of 
legislation, the best that can be expected is to have this Congress 
say that until another Congress changes the situation, no Federal law 
hereafter enacted shall supersede a State law unless Congress says 
so expressly. 

I think that is the best package that can be obtained that one is 
sure to take home. 

Mr. Wixu1s. I suppose then the answer to the constitutional or pos- 
sible constitutional question raised would be to speak about the future 
in the manner you have indicated and, if desired, to add the language 
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read, or somewhat similar language as read by Congressman Cramer, 
and finally to add a separability clause to say the first sentence if 
we can’t say the second. 

Mr. Wyman. I think that’s right, and if you were careful to put 
a separability clause in, it might very well be that it would save the 
first. sentence. 

Mr. Cramer. Let me ask you one other question. Recognizing 
that this is a pretty serious question and a difficult one in which to 
legislate, the question of the constitutional authority of the Supreme 
Court to use its own rule of interpretation in the preemption field, 
many of us have been attempting to draft something that possibly 
would meet the approval of the Supreme Court. 

For instance, one bill that has been introduced is my bill, H. R. 
9100, which is similar to the Hiestand bill with regard to prior acts, 
but adds this additional provision. In other words, it carries the 
first provision, direct and positive conflict between express provisions 
of the act and such State law so that they cannot be reconciled con- 
sistently to stand together, that is the same, and adds to that sub- 
section 2: 

There is positive evidence that Congress clearly manifested an intention so to 
supersede such State law. 

In other words, permitting the Supreme Court to go beyond the 
wording of the statute itself, but to go into such things as the com- 
mittee hearings and the debate on the floor of the House and so forth. 
I presume that even an approach that is broader than that, than the 
Miestand one might still be subject possibly to the same question; is 
that right ¢ 

Mr. Wyman. I think that’s right. Take the Steve Nelson case 
alone, for example, and apply the question of the arrival at the deci- 
sion in the Steve Nelson case assuming the existence of legislation 
such as your bill. The Court said in substance that there was occu- 
pation of the field, a dominant Federal interest and possible conflict 
in the enforcement between the States and the Federal Government, 
and then it concluded that by the enactment of the Communist Con- 
trol Act and the Internal Security Act of 1950, that the whole pattern 
of Federal legislation in the field evidenced a congressional intention 
to take the States out of the field, and nothing in your bill would 
prevent the arrival at that same conclusion. 

Mr. Cramer. As I understand prior to the Steve Nelson case the 
rule fundamentally was that the Court required some type of evi- 
dence to the effect that Congress manifested an intention to supersede 
other than the mere existence of a statute on the same subject, and 
the Steve Nelson case apparently set up the rule of implication by 
implication, as I call it. 

In other words, they can lift themselves by their bootstraps by say- 
ing the mere fact that there are statutes enacted in the same field in 
and of itself without any other outside evidence is enough for the 
Court to decide that the Congress intended to preempt. 

Mr. Wyman. That’s right. I mean that is what they say, and that 
comes probably, I think, from the supremacy clause in the Federal 
Constitution, which indicates generally that if there are two laws 
on the same subject, both within their proper respective spheres of 
influence, that the State law must yield to the Federal, provided it is 
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in a field which the Federal Government is legislating pursuant to 
authority given to the Federal Government in the Constitution. 

Mr. Cramer. Then following it a step further, I realize that is 
where the authority for the Court’s decision comes, do you see any 
realistic approach, ‘logical approach Congress could make to this in 
this field of interpretation as to prior acts? 

Do you have any suggestions ¢ 

Mr. Wyman. I think the chairman’s approach is the best I have 
heard, which is put in your first sentence, 1f you want to put it that 
way, your black and white is prospective application. Put in your 
gray area not as a second sentence in the same section but as a second 
section, and then put in a separability clause, because in that way you 
will at least save the first sentence. It may be that the court would 
not feel that Congress was trying to tie the court down to an in- 
applicable formula, but the rule didn’t exist, Mr. Cramer, when the 
earlier legislation was passed, and if you apply that test, here is Con- 
gress coming along later and tailoring the track for interpretation, 
and there is some question about whether Congress can do that 
constitutionally. 

In the last analysis as in all of these questions, the final arbiter is 
the Supreme Court of the United States. It is like Mr. Justice 
Frankfurter said in concurring in Sweezy, there is one judgment that 
never can be avoided and that is the final judgment of this Court. 

Mr. Cramer. What you are saying in effect, that Congress can say 
what its intention is today but can’t say what the intention of past 
Congresses was—— 

Mr. Wyman. I[ think that is probably so. 

Mr. Fotry. On that point you don’t question the constitutional 
power of Congress acting within its proper authority to say a law 
shall not preempt the field / 

Mr. Wyman. Not at all. There is no question about that, and if 
Congress today wished to take any of the earlier laws and reenact 
them—— 

Mr. Fotry. And make that provision ? 

Mr. Wyman. And make that provision, no question about it. 

In Watkins v. The United States, the High Court held that a wit- 
ness in a congressional fact-finding investigation is entitled to be 
advised of the pertinency and relevancy of the questions put to him 
in light of the committee’s charter. The Court found that the phrase 
“un-American activities” was nebulous and indefinite and declined 
to require the witness to identify earlier Communist associates, con- 
cluding that the questions directed to this proposition were not per- 
tinent nor on their face tied in with an investigation of un-American 
activities. 

To me communism is un-American and I would suppose any Com- 
munist affiliation, association, membership, or activity, whenever it 
took place, would be relevant to a directive to investigate and report 
to Congress on un-American activities. The public record of Com- 
munist activity within and without the United States since 1917 es- 
tablishes beyond all reasonable doubt the absolute enmity of inter- 
national communism for all things American. 

However, the High Court has spoken and its interpretation and 
requirements are the law of the land in this case until Congress speaks 
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otherwise, the reason being that in this case Congress can speak other- 
wise very simply by meeting the requirements of Watkins merely by 
rewriting the charter of the House Committee on Un-American Ac- 
tivities to define wn-American activities as that phrase is used to 
specifically include membership in the Communist Party, activities 
for and in behalf of or in association with present or former Com- 
munists or persons known to be such or observed to act as such, and 
so On. 

[ think that it is perfectly clear that while neither a legislature nor 
the Congress can effectively outline in advance the spec ific questions 
to be asked of each witness in any investigation, it can so broadly and 
yet specifically define the committee’s duty and scope of authority as 
to make the requirement of pertinency merely the ministerial act of 
furnishing the witness with a copy of the committee’s resolution. 

I think it is safe to say now that Congress must do this or the 
Supreme Court will not compel any witness to answer, at least in the 
un-American activities fields of compulsory investigation. Such a 
judicial requirement seems to me to be neither unduly restrictive nor 
tremendously burdensome inasmuch as the legislative counsel can 
readily pre pare such as amendment for both the House and the Sen- 
ate, and in this respect it is respectfully suggested from an individual 
in a smaller State that although it may offend the so-called high 
standards of legislative draftsmanship, the approach be adopted of 
a general statement of definition, and then a repeat of the general 
statement in infinitely greater detail, prefaced by apt language saying 
“By the foregoing this is what we mean.” One of the most distressing 
features of the decisions immediately before the committee is to—— 

Mr. Wiis. In other words, make it so clear that even the Supreme 
Court can’t misinterpret it. It must understand it. 

Mr. Wyman. Quite respectfully that is what I mean, sir, yes. One 
of the most distre ‘ssing features of the decisions immediately before 
the committee is the conclusion implicit in several that Communist 
activity is mere political activity, and that keeping abreast of com- 
munism is not a subject of pressing and vital concern to the security 
of the United States. It would seem that those familiar with the 
record of Communist activity throughout the whole world can’t help 
but know that Communist activity, whether within or without the 
United States, is not mere political activity but is a criminal con- 
spiracy directed from Moscow against this Government and against 
the governments of free peoples all over the world. 

I would feel foolish testifying here and repeating that, but either 
that is a fact or it is not. If it is a fact, questions directed of witnesses 
cannot be refused on the grounds that they are directed to mere politi- 
cal association when they are directed to membership activity or 
association in or with the Communist Party. 

This is no lawful political party nor debating soe iety, yet or else 
the record had and for 6 years the case has been pending ‘before the 
Supreme Court in the Subversive Activities Control Board hearings 
which was sent back without passing on the constitutionality of the 
Internal Security Act of 1950. Until the Communist Party is re- 
quired under the Internal Security Act of 1950 to register, and until 
the finding of the Subversive Activities Control Board is upheld and 
they are required to register, I suppose there is room to debate at least 
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that the party as such is not proscribed in the United States, but that 
still doesn’t answer the question of the pertinency and reasonable 
relevancy to national and State security of investigation of Commu- 
nist activity whenever it took place. The political “clichés that Com- 
munists continue to mouth about freedom and the great communal 
society in the United Nations and all over the world in country after 
country may be a part of an international propaganda campaign, but 
the investigation of Communist activities for the Congress, and we 
hope for the States in partnership with the Federal committees, con- 
tinues to be a problem here in the United States whether or not there 
are fewer Communists now than there used to be. I think that it is 
beyond question, I don’t think even the greatest of liberals would deny 
that it is the duty of the Government of this countr y to keep abreast 
of Communist activity within this country. I think that is clear, and 
that in this field it is also clear that you can’t do it effectively without 
compulsory process. That is why it does no good to talk about agen- 
cies that didn’t have the compulsory process, or to leave the whole 
thing up to the FBI, which is a splendid, as we all know, organization 
but has lots of things to do besides invest igate subversion, has a limited 
number of agents, and has no power to take testimony under oath. 

So that it seems to me that the situation needs to be put more in 
balance, Mr. Chairman, we wish the High Court decisions would 
come back to the middle of the road. That is what it is hoped that this 
legislation plus a restrained approach in matter of method can do in 
this field. 

When you come to Konigsberg where a majority of the Court failed 
to find a reasonable doubt about the loyalty of Mr. Konigsberg who 
refused to answer the quetion of the California bar examiners as to 
whether at the time of his application for admission to the bar in 
California he was a member of the Communist Party, I think there 
has resulted an infringement of the reserved powers of the State of 

California in the name of the due process clause as well as a non 
sequitur in regard to international facts of life that possibly can’t be 
remedied by legislation. If a lawyer can be of good moral character 
and still be a Communist, I might just as well t: ake my hat and leave 
this room, for it is all my learning that the two are utterly irrecon- 
cilable. No lawyer can swear to uphold the State or the Federal 
Constitution and be a Communist at the same time. I would assume 
that the problems implic it in the majority opinion in the Konigsberg 
case can be met in California by appropriate rehearing and careful 
questioning by the board of bar examiners. 

In Yates v. United States—— 

Mr. Wuu1s. In conection with the Konigsberg case, I would say 
that one of the things that strikes more heavily at States rights and 
: the 10th amendment than most of the others is for this reason: You 

ead the decision, you read the Supreme Court’s description of the 
eppptica for admisison to the bar and you get an impression well 
now, there may be something to the idea that this man in early life 
was misled. But when you put the volume down, you ask yourself, 
that may be true, but why should the Supreme Court of the United 
States arrogate to the Federal Government the power to regulate the 
professions in the States. That is all it amounts to. In other words, 
if the State of Louisiana has a set of rules in the law association as to 
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who should be or should not be members of the bar, is that a matter of 
concern for the Federal Government? If they are going to do that to 
the legal profession, what is next, the medical profession, and the 
engineering profession / 

Isn't that in essence an effort of regulation of the professions at 
national instead of State level? I would see no objection to the 
Supreme Court saying anything they want about who would have the 
right to practice before the Supreme Court or even maybe before the 
Federal courts, but why should not the States have the privilege of 
practicing within the States which has nothing to do with interstate 
commerce or any other specific powers of Congress? Doesn’t that 
decision really strike at States rights and wiping out of the 10th 
amendment ? 

Mr. Wyman. There is no question but what the decision is a griev- 
ous blow to every State. As Mr. Justice Harlan said in his dissent- 
ing opinion, “We are not to be a superstate court of appeals,” and the 
very last statement that Mr. Justice Harlan—— 

Mr. Witus. What is that language? And that is what the majority 
opinion would do? 

Mr. Wyman. That is what it did. The language is this, and I 
am quoting from the first paragraph of the dissenting opinion: 

This is Mr. Justice Harlan joined by Mr. Justice Clark: 

Granting that this area of State action is not exempt from Federal constitu- 
tional limitations 
citing the Schware case 
I think in doing what it does here the Court steps outside its proper role as the 
final arbiter of such limitations and acts instead as if it were a super-State 
court of appeals. 

In addition the last lme of Mr. Justice Harlan’s dissent said: 

For me today’s decision represents an unacceptable intrusion into a matter of 
State concern, 

Mr. Wituts. That’s the nub, the heart of the decision as far as I 
am concerned, and I think Justice Frankfurter used some pertinent 
language here. 

Mr. Wyman. He did. May I quote it, Mr. Chairman? 

Mr. Wiuuts. Yes. 

Mr. Wyman. Mr. Justice Frankfurter in dissenting said, “The 
price of such delay,” which was a remand for asking the California 
court as to just exactly what basis it rested its decision on: 

The price of such delay is small enough cost in the proper functioning of our 
Federal system in one of its most important aspects. This Court has a special 
responsibility to be particularly mindful of the respective boundaries between 
State and Federal authority. 

Further on, he says: 

The importance 
by “he” I mean Justice Frankfurter said 


The importance of keeping within the limits of Federal jurisdiction was empha- 
sized in the opinion of Mr. Justice Stone for a unanimous court in Healy v. 
Rathman— 


and then he quotes the language of Justice Stone: 


“Due regard for the righteousness of State governments which should actuate 
State requires that they scrupulously confine their own jurisdiction to the pre- 
cise limits which the statute has defined.” 
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So that you really don’t need to go any further in most of these 
cases than the dissenting opinions to find quite a ioasbad disagree- 
ment, yet they are still dissents, and the question now becomes one of 
what the answer is to be in light of the language of the majority 
decision which is the law, I think that the Konigsberg case can be 
met back in California by the bar examiner’s recalling the gentleman 
and saying, “Now, look, we are asking you questions. Yours is the 
burden of proof. We expect you to answer the questions. If you don’t 
answer the questions, we shall not consider that you have satisfied 
your burden of proof,” in other words meeting the tests which were 
imposed by the majority decision. ‘Then they don’t have to admit 
him until he does, or at least have the question come back to the 
Court again. 

Mr. Wituts. Let me ask you this question, because it occurs to me. 
I just talked to counsel about it. This would be a pretty close ques- 
tion for Congress to legislate on, the holding in the Konigsberg case, 
wouldn't it 

Mr. Wyman. I may be stupid but I see no possibility for congres- 
sional legislation in the Konigsberg case. If there is one, I don’t 
know just what it is. 

Mr. Wiiuts. Well, we'll think about it. 

Mr. Cramer. On that point, you mentioned at the outset your con- 
cern about the Court’s statement that the belief in the Communist 
Party is not necessarily inimical to his becoming a member of the 
bar or his taking an oath to uphold the Constitution of the United 
States, which pretty much puts the Communist Party so far as the 
dicta of that decision is concerned on a legitimate legal cae. cloesn’t 
it? 

Mr. Wyman. It is not only that decision, it is all of these decisions. 
Through the warp and web of these decisions runs the concept of the 
majority in the Supreme Court, it seems to me, that activity in the 
Communist Party and for the Communist Party is some kind of legit- 
lmate politic ral activ ity and that questions directed to persons’ beliefs 
and associations within that party are privileged under the first 
amendment. I don’t understand the facts of life to be that way, 
but that appears to be the thinking of some of the Justices, 

Mr. Wiiuis. I think there may be at least one way to reach the 
Konigsberg case, constitutionally I am talking about. That is the 
reserved power of Congress to limit the appellate jurisdiction of the 
Supreme Court and say that they have no jurisdiction in matters 
involving qualifications for professions. 

I don’t need your comment on that, but in my own opinion that 
would be one way of reaching it. 

Mr. Wyman. I have none at this time, Mr. Chairman. 

Mr. Cramer. To follow that further, you are going into the Yates 
case ¢ 

Mr. Wyman. With the committee’s permission. 

Mr. Cramer. Which involves fundamental definition of whether or 
not the Smith Act requires inciting to action and so forth; possibly 
a clarification of that would also be read back into this decision. 

Mr. Wyman. This decision, Mr. Cramer, is going to be met in the 
Supreme Court, when the Subversive Activities Control Board goes 
back up to it with the requirement that the Communist Party must 
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register as a foreign agent. If they uphold the Internal Security Act 
of 1950 as constitutional, and uphold the finding of the Subversive 
Activities Control Board that the Communist Party is not a lawful 
political party but is an agent of a foreign power, then thereafter all 
questions directed to membe ‘rship, association, or activity in the Com- 
munist Party cannot be explained away in terms of mere political 
activity. But as of the moment that has not been done, and I think 
you remember when the case was up there before, one of the dissenters 
had quite a bit of trouble with the remand because he wanted to dis- 
pose of the constitutionality of the Internal Security Act of 1950 at 
that time, his belief being that if this whole business is unconstitu- 
tional, why go through it again ? 

So the matter is still pending. That will meet Konigsberg. 

In Yates v. The United States, the High Court interpreted the 
word “organize” in the Smith Act in such a manner as to necessitate 
in its opinion the reversal of the conviction of several defendants for 
violation of the Smith Act. Here the interpretation given to the 
word “organize” was extended to require establishment, founding or 
bringing into existence of an organization that met the proscribed 
formula. 

This objection can be met very easily by congressional legislation 
amending the Smith Act by adding at the end of section 2385 of title 
18 of the United States Code language defining the “ne “organize” 
to include action encouraging broadened membership, recruiting of 
new members, regrouping or expanding an existing organization so 
that the term will include either the main body of the Communist 
Party or any subdivision thereof. 

Mr. Cramer. Will you yield at that point? H. R. 8925, together 
with a number of other bills containing this definition, have been 
introduced. H. R. 8925 is the bill which I introduced. 

As used in this section, the term “organization” with respect to any society 
group or assembly of persons includes the recruiting of new members, the form- 
ing of new units and the regrouping or expansion of existing clubs, classes, and 
other units of such society, group, or assembly of persons. 


Is that what vou have in mind? 

Mr. Wyman. Yes. 

Mr. Cramer. With regard to expansion of definition so that there 
is no question as to what “organized” means ¢ 

Mr. Wyman. Yes, sir. 

Mr. Cramer. Is there any doubt in your mind but what Congress 
has authority to do that ? 

Mr. Wyman. No doubt whatever 

Mr. Cramer. As a matter of fact, is there any doubt in your mind 
but what Congress intended to do that in the first place ? 

Mr. Wyman. Frankly, I don’t believe that they used it in the his- 
torical sense, the term “organize.” I think they intended to include 
an organizing function for the Communist Party, and there have 
been organizers in 1946, 1947, and 1948. The party was organized 
in 1917 perhaps. I don’t know when it was organized in this country 
but anybody going around recruiting members as a Communist Party 
organizer or setting up a division in district 1 or district 5, organize 
as Congress proscribed, but now it is necessary to so legislate, because 
as things stand now, “organize” has been limited by this decision. 
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In addition, the Supreme Court interpreted the Smith Act to mean 
that advocacy of overthrow or alteration of the Government of the 
United States by force and violence was not proscribed even if ut- 
tered with the hope that it might ultimately lead to violent revolution 
unless it incited to the commission of an overt act or called for present 
action. Under this, what to me is an amazing interpretation, It Is now 
and will continue to be, unless you provide otherwise proper to each 
people in this country, including impressionable adolsecents, to be- 
lieve in the doctrine that our Government shall someday be overthrown 
by bloody revolution and that such a tenet is proper and desirable, 
don’t do anything about it now, just wait. 

In that regard I think it is interesting to observe that the Daily 
Worker indicates that this same Steve Nelson, issue of October 18, 
this month, made the statement to the Worker that: 


You cannot talk— 
and I am quoting— 


of developing a great movement of socialist ideas which involves the rebuilding 
of a strong Communist Party in our land without the Daily Worker. 

That is why I am giving all my time and effort to this work today. 

Mr. Hoover, J. Edgar Hoover on October 21 made the statement 
that the Communist activity in this country is concentrating its drive 
on the American teen-ager, seeking in its renewed lease of life which 
has resulted from these decisions to inculcate in the teen-ager the atti- 
tude that this is some kind of debating society, and plans for a better 
world, so why not get tied up with it, if you are going to get in early. 
[ think it is a very serious thing because in the hands of capable ex- 
perienced pro-Communist propagandists such doctrine can be exceed- 
ingly harmful to this country. The test here again, Mr. Chairman, 
can be met by legislation, simply amending the Smith Act to provide 
the simple words— 
whether or not such advocacy, abetting, advising, or teaching presently incites 
to the commission of an overt act against any government in the United States 
or any subdivision thereof. 

Mr. Cramer. Would you read that quote again, please? 

Mr. Wyman (reading) : 


Whether or not such advocacy, abetting, advising, or teaching presently in- 
cites to the commission of an overt act against any government in the United 
States or any political subdivision thereof. 

Nothing in such amendment to the Smith Act would destroy aca- 
demic integrity nor discourage that broadness and depth in our insti- 
tutions of yearning that has contributed so clearly to our intellectual 
strength, provided that the requirements of intent are preserved and 
the distinction between teaching and advocacy carefully set forth. 
There is all the difference in the world between slanting an approach 
and objectively explaining to the youth of America what communism 
and the Communist Party i is all about. 

I would like to discuss merely the Sweezy decision. 

Mr. Cramer. Before you do that would you for the record distin- 
guish or indicate how you believe that wording would overcome the 
Court’s objection in the Yates case more fully ? 

Mr. Wyman. There is always the question of whether in some of the 
language in the Yates decision the Court has set up certain constitu- 
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tional objections to a type of legislative formula which might mean 
that no matter what words you ‘used, the whole business is unconsti- 
tutional, but I rather doubt that, because freedom of speech in this 
country is not absolute, and in the field of sedition and security mat- 
ters there are some limitations on freedom of speech which are con- 
stitutional. 

Therefore, if Congress is particularly careful to spell out in amend- 
ing the Smith Act the relationship between the new formula, the 
restriction on the abstract advocacy of the doctrine of overthrow of 
this Government by force and violence related specifically to protec- 
tion of the public welfare, being very careful to affirm that nothing 
in the foregoing shall be construed to discourage or prohibit the 
teaching about communism in the educational ins stitutions of America, 
but what is prohibited is the stating of the doctrine as a desirable 
objective for the people of the country, I think that it can be done. 

This is, of course, to differ markedly with those like the later Mr. 
Chafee who believed that the whole Smith Act was bad, and that it 
would be better for the whole country to have the Smith Act wiped 
off the books. 

I think that you don’t tie anybody up by proscribing teaching or 
advocacy of overthrow of this Government by force and violence, 

whenever it may occur. I can’t understand a viewpoint to the con- 
wary, because there is a lot of difference between teac hing about and 
advocating. Why it should be lawful in this country to be able to 
advocate that someday this Government shall be overthrown by force 
and violence to me is utterly incapable of being understood. 

Mr. Cramer. I appreciate it and I feel the same way that you do, 
but our problem is what can we do in the field of legis lation without 
running into the same objections from the Supreme Court, and in the 
Yates case the court specifically says on page 19: 

We are thus faced with the question whether the Smith Act prohibits advo- 
cacy and teaching of forcible overthrow as an abstract principle divorced from 
any effort to instigate action to that end so long as such advocacy or teaching 
is engaged in with evil intent. We hold that it does not. 

Mr. Wiiuis. It is speaking about the Smith Act, though. It is not 
speaking about the right of Congress to redraft the Smith Act. 

Mr. Cramer. That’s true. 

Mr. Wiis. That is the interpretation of the act, but that passage I 
don’t think reaches the constitutional issue; do you? 

Mr. Wyman. No; not at that stage, Mr. Chairman, but it might if in 
that the amendment which was here suggested today were to be 
adopted, because since it, although the amendment is no particular 
work of art and can be improved and refined in detail, if the amend- 
ment were to be passed, the activity complained of here would be 
iNegal. 

Any advocacy with the intent that at some future time, whether or 
not it incites to the commission of an overt act presently, with the 
intent that at some future time this Government shall be overthrown 
by force and violence would be prohibited under that amendment. 

Mr. Wixuis. In other words, the key words in the sentence you read 
there is “presently incites” / 

Mr. Wyman. That’s right, sir. But this is something most as- 
suredly that should be taken up in a separate bill, because this will 
be debated substantially on the floor of both Houses. 











208 SUPREME COURT DECISIONS 


Mr. Wits. Yes. 

Mr. Wyman. There is a considerable difference of opinion as to 
the effect and the impact of this kind of subject on the whole Ameri- 
can scene. But I will say this, Mr. Chairman, it is awfully hard after 
Yates to find how far your investigative power can go, because if a 
person can go on a college campus and give a lecture in which he in 
substance advocates the alteration or change of this Government by 
force and violence if necessary, how far can that person decline to 
answer under the first amendment on the ground that this was a per- 
fectly lawful act and therefore, it is pr ivileged conduct? The whole 
business is all mixed up and it needs clar ification impellingly, and it 
ean be clarified, but it is probably one of the most serious, the most 
vital, and the most complicated subjects that Congress has before it. 

Mr. Cramer. Of course, the language which I read was that in- 
volving construction of the Smith Act, but in the Yates case through- 
out the case they continually discuss this question of whether it is 
within the free-speech protection of the first amendment. 

Then the Court goes on to say: 

The Government which at the trial also requested the Court to charge in terms 
of incitement now takes the position, however, that the constitutional dividing 
line is not between inciting and advocating forceful overthrow, but rather 
advocacy of such irrespective of the policy- 
and it is an abstract theory, so there is no question is there, but what 
heonel 1out the decision on this the Court was concerned with inter- 
preting the Smith Act this question of constitutional right of free 
speech under the first amendment; isn’t that correct / 

Mr. Wyman. Itisareal problem. It isareal problem as to whether 
if the language that has been suggested here today were to be adopted, 
the present Court would say that this is a legitimate restriction on 
freedom of speech guaranteed by the first amendment. I don’t know 
what the Court would say on that point, and that is why I believe that 
if it is to be adopted or any version of it is to be adopted, it is impor- 
tant to spell out the considered relationship between the language 
used and the public whee are rather than merely inserting the language 
alone, because it is, or has been spoken of in regard to compulsory 
examination, a measure of governmental inter ference in private lives 
and, that being the case, this Court has certainly shown its disposition 
to be exceedingly incisive when it comes to analysis of that type of 
activity. I think you are approaching this whole problem with two 
strikes in the sense that all legislation has got to be very carefully 
drawn or the chances are it is not going to get by. 

Mr. Fotry. Before you go to the Sweezy case, have you any ideas 
along the lights you were just discussing what the ramifications would 
be in the Lightfoot case where the issue is membership per se? 

Mr. Wyman. I thought that was a decision which should have been 
affirmed by the High Court. The jury had the question before it of 
membership of Lightfoot in the party. The language in the act spe- 
cifically made it a crime to be a member of a subversive organization 
knowing it to be such. A witness can say from now until next week, 
“T never knew it was subversive, I never read or saw anything about 
force and violence,” and the finder of fact, whether it be the jury or 
the judge, can say we don’t believe him. 

That is part of the trouble in the Sweezy case and in the Konigsberg 
case. No witness before any committee of this House or any State 
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legislature can say, “Yes; I gave a lecture. I didn’t advocate force 
and violence in that lecture and beyond that I am not talking,” as the 
committee might not believe him and if they can’t cross-examine him 
they can’t find the facts. That is what Konigsberg did, that is what 
Sweezy did, and that apparently is what the High Court has sane- 
tioned by taking from the committee the fact- finding function and 
saying, “We believe him. Look how honest he is. Look how truth- 
ful he was. Look at how m: uny people testified for him.” 

There could have been 50 testified for him and 1 against and the 
committee might have believed the 1. 

Mr. Foutey. Suppose they applied their reasoning of the Yates deci- 
sion to the Lightfoot decision to hold that membership per se is not 
a violation of the Smith Act? 

Mr. Wyman. That’s possible. 

Mr. Fotry. Then could a congressional committee investigate mem- 
bership ? 

Mr. Wyman. I think that there you’ve got to be very careful, sir, 
to distinguish between the power to investigate and the power to legis- 
late. Congress can investigate, and I believe it can investigate in 
fields in which its capacity to legislate is quite limited as long as there 
is any field related to the questioning in which it can legislate. Here 
it can legislate; it can legislate as to membership; it has. It can legis- 
late as to the evidentiary requirements to prove membership; it has. 
It has before it now the question of legislation as a result of these 
decisions. It can certainly compel testimony on the subject. But the 
— of membership in the party, it seems to me, in the Lightfoot 

‘ase Was squarely answered and the case should have been affirmed. 
Thi at isn’t because of any particular feeling on the subject of commu- 
nism. It wouldn’t make any difference whether it was communism 
or lobbying or pricefixing. The case was heard and the jury just 
believed the way they did. He had a fair trial. 

[ have just a little bit more, Mr. Chairman. 

Mr. Wiiuis. Proceed. 

Mr. Wyman. In the Sweezy case, as the decision now stands, I think 
that the actual plurality opinion of four is so narrow that it, for the 
purposes of this committee, is almost meaningless. While the Chief 
Justice’s plurality opinion talked of first amendment by way of dicta, 
the case was actually decided on the basis that the ree ‘ord as viewed by 
the Court did not indicate to the Court that the legislature wanted the 
information sought by the questions which were asked. 

In the long run if the legislature continues to want the informa- 
tion, the witness will eventually either have to answer or it be ulti- 
mately held that the questions are privileged under the first amend- 
ment. The implications of concern to Congress in the Sweezy opin- 
ion come in the language both of a part of the plurality and of the 
concurrence by Mr. Justice Fr: ankfurter indic ‘ating that the mere ask- 
ing of questions under compulsory process is a measure of govern- 
mental interference which, in the academic community, threatens to 
mortgage academic freedom and will not be sanctioned except in the 
clearest and most compelling instances of State and National security. 
This language, coupled with the statement by Chief Justice Warren 
that— 

We do not now conceive of any circumstances wherein a State interest would 
justify an infringement of rights in these fields— 
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portend an even greater encroachment on the 10th amendment than 
has yet been made when the question gets before the Court squarely, 
This is because there is this implied denial to the States of not only 
power to make subversive activity directed against the State govern- 
ment a crime within the State but also a power to investigate to see 
whether or not such legislation is needed. 

There was no law involved in Sweezy. There was no law involved 
in Watkins. It was just the compulsory asking of questions, which 
makes the decisions all the more confusing. This limitation on State 
powers implicit in the implications of the language in Sweezy re- 
quires every Congressman and Senator to take notice, because security 
matters involve one of the few fields in this country in which hereto- 
fore there has been justified some limitation on the claim that in 
America freedom of speech is absolute, which it is not. This can be 
remedied by Congress through the enactment of S. 654, which restores 
vitality to State sedition laws, and through the declaration either 
therein or in separate legislation that it is congressional policy that in 
the security field as well as it is hoped in many other fields that the 
States and the Federal Government shall be free to legislate to the end 
that they may operate as partners in common cause, not to oppress or 
to persecute people of the country, but by constitutional methods, 
courteous questioning, and fair and reasonable measured investiga- 
tions to keep abreast of those few in this country whose loyalty and 
allegiance is felt to be a foreign power—the same foreign power with 
which this country is and has been close to war so many times that oc 

casionally it has recently no longer become page 1 news. 

I certainly hope that Congress will enact this legislation, not in 
April or May or close to the time when the pressures come for adjourn- 
ment, but that it will get it out of committee and enact this legislation 
at the earliest possible opportunity so that the course of America’s ac- 
tivity in the whole Nation shall be brought back closer to a reasonable 
balance between States rights, Federal rights, and individual rights. 
This balance is sorely upset now in favor of a shift toward individual 
rights that isn’t fair to the 170 million good and loyal citizens in 
America who are entitled to have it, the law of the land, that on is- 
sues of loyalty and security the life of every citizen in this Nation 
shall always be an open book subject only to the fifth amendment and 
never to the first amendment, so long as the questions are pertinent. 

Mr. Cramer. I want to revert. back to this case for just a minute to 
make sure that my question and remarks are clear, particularly with 
regard to the proposed bill which I introduced. Your answer to my 
question concerning whether or not the Congress can legisl: ate in this 
field without running possibly afoul of the Supreme Court’s power to 
interpret in this field of preemption, that doesn’t mean, in your opin- 
ion, though, that Congress should not try to legislate in an effort to at 
least return to the rule prior to the Nelson case ? 

Mr. Wyman. To answer your question specifically, I think Con- 
gress should try to legislate, and I think it is a very valuable thing 
to have it the law in this country that State representatives and rep- 
resentatives of interested, affected private concerns should have a 
chance to be heard before your committees whenever Congress is con- 
sidering the enactment of legislation which is going to invalidate 
concurrent State legislation in the same field. By enactment of 


san 


a 





in 


SUPREME COURT DECISIONS 211 


amended H. R. 3 requiring Congress to say so expressly, everyone will 
have notice before Congress passes a law that it is taking State laws 
out of the field and hence a chance to be heard, which to me is a desira- 
ble thing. 

Mr. Cramer. Incidentally and academically the wording which 
I used in the second clause of my proposed bill came from the argu- 
ments which the Attorney General used before the Supreme Court as 
a statement of what they considered the law to be prior to the Nelson 
case. 

Mr. Wyman. But I would again, Mr. Cramer, say that we need 
something similar to S. 654 to deal with the security question inde- 
pendent of the general application of a measure such as H. R. 3, 
because even if H. R. 3 is passed, it will not amend the Smith Act. 

Mr. Wituis. Let me say that it seems to me it is no wonder that 
you were chosen to represent your association, I think you said two- 
thirds of the attorneys general, and to represent your State in the 
Sweezy case. You have given a very fine present ation and we are 
very grateful to you. You have made a great contribution to this 
job, trying to do it objectively, and we hope to move along. 

Mr. Wyman. Thank you. 

Mr. Cramer. I, too, want to thank you for a very fine statement. 

Mr. Wiiuis. As far as I am concerned, all the questions we have 
been talking about, say, for instance, in the general area of pre- 
ee of the rights of the States and so on, I feel it is a subject 
in which the people of the United ag are interested. You hear 
ied it, you read about it, or you hear it discussed, and I think it 
would be a wholesome thing to bring <n matter up on the floor of 
the House for debate and let the people’s Representatives resolve 
their majority will on these issues. 

Mr. Wyman. That’s right. 

Mr. Cramer. I wish to join with my distinguished chairman in say- 
ing I think you made a very excellent presentation on these series of 
cases. I might add that I am tickled with the ability of graduates 
of my old alma mater, Harvard Law School. 

Mr. Wituis. Thank you so much, Mr. Wyman. 

Mr. Wyman. Thank you, sir. 

Mr. Wits. We will stand in recess until 1 : 30 

(Whereupon, at 11:45 a. m. the hearing was recessed, to reconvene 
at 1:30 p.m. of the same day.) 


AFTERNOON SESSION 


Present: Representatives Edwin E. Willis (chairman of the sub- 
committee) and Cramer. 

Also present: William R. Foley, general counsel, and E. Wil- 
loughby Middleton, associate counsel, Committee on the Judiciary. 

Mr. Wis. The subcommittee will please come to order. The next 
witness on our agenda is Mr. Roy G. Tulane, assistant attorney gen- 
eral, State of Wisconsin, Madison. Mr. Tulane, we are glad to have 
you. 
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STATEMENT OF ROY G. TULANE, ASSISTANT ATTORNEY GENERAL, 
STATEMENT OF WISCONSIN 


Mr. Tunane. I’m happy to be here, Mr. Chairman. 

Mr. Wituts. We will be delighted to hear from you. I suppose 
you speak for your chief ? 

Mr. Tutane. Mr. Chairman and gentlemen, I am appearing in 
behalf of my boss, Stewart G. Honeck, attorney general of Wisconsin 
and also chairman of the committee on internal security of the Na- 
tional Association of Attorneys General. I have a prepared state- 
ment. With your permission I would like to present it to you. 

Mr. Wixurs. I will say I have had the privilege of meeting General 
Honeck in my office before adjournment. He made a very good 
impression. 

(The document referred to follows :) 


STATEMENT OF STEWART G. HONECK, ATTORNEY GENERAL OF WISCONSIN AND 
CHAIRMAN OF THE COMMITTEE ON INTERNAL SECURITY OF THE NATIONAL ASSO- 
CIATION OF ATTORNEYS GENERAL 


The National Association of Attorneys General at its annual meeting in 
June 1957, by resolution duly adopted, directed the appointment of a com- 
mittee to consider the need for, and possibility of legislation by Congress to 
facilitate the governmental attack on subversive activities. Pursuant to this 
directive a committee was appointed composed of Louis Wyman, attorney gen- 
eral of New Hampshire; Richard Erwin, attorney general of Florida; Graydon 
Smith, attorney general of Idaho; George Fingold, attorney general of Massa- 
chusetts; and Stewart G. Honeck, attorney general of Wisconsin, chairman. 

We are appearing at this time before the Special Subcommittee To Study 
the Decisions of the United States Supreme Court, of the Judiciary Committee 
of the House of Representatives, to state the position of the association, par- 
ticularly in regard to legislation affecting subversive activities on both the 
State and Federal levels, and also in the allied fields of the power of Congress 
to investigate, and procedures in criminal law enforcement both in State and 
Federal courts. 

We are in full support in principle at this time of appropriate Federal legis- 
lation to strengthen the hand of the various governmental agencies engaged in 
the defense of the Nation against subversive attack, particularly the attack of 
those persons who have by oath transferred their allegiance to Soviet Russia, 
and are commonly known as members of the Communist Party. 

In this particular field and in all other appropriate fields we urge upon you 
further the restoration of a reasonable balance of power between our respective 
State and Federal Governments, and finally we urge, insofar as it is within 
the power of the Congress to do so, the need for clarifying the procedures for 
criminal law enforcement in the Federal courts and for restoring to the States 
the right to regulate procedures in their own courts. 

The need for a consideration of such legislation arises, of course, out of a 
number of decisions of our United States Supreme Court which, in the opinion 
of many of our lawyers and public officials, had unfortunate results, however 
meritorious the particular decision may have been. In this statement we pro- 
pose to indicate a minimum ground on which we believe the large majority of 
the attorneys general will concur. Some of us may have stronger views which 
may be expressed individually, and others may favor a greater moderation of 
opinion. 

In view of the gravity of the problem before us, we deem it essential at the 
outset, before discussing more specific matters, to recur to fundamental prin- 
ciples, and to consider the history and basic structure of our American form 
of government which we can confidently assert is the best that the mind of 
man has yet been able to conceive. Over thousands of years our philosophers 
and legal scholars have pondered the problem of prescribing that form of gov- 
ernment which would function efficiently, and at the same time preserve the 
liberties of its people. 

It was not until 1758 that Charles Secondat, Baron de Montesquieu, in his 
famous essay Esprit de Lois formulated the fundamental theory that there are 3 
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separate and distinct functions of government which correspond to the 3 
branches, which are the executive branch, the legislative branch, and the judicial 
pranch. Montesquieu demonstrated by forceful arguments that the liberties of 
people were endangered whenever more than one of these functions was con- 
centrated in a single man or group of men, and that the liberties of the people 
could only be preserved by placing these functions in separate and distinct 
bodies. 

Montesquieu had based his conclusions on the work of the Englishman, John 
Locke, and his predecessors, and upon his own studies. The clarity of the Mon- 
tesquieu reasoning had a powerful and logical appeal to the Founding Fathers 
of the United States. Accordingly the doctrine of the separation of powers and 
the establishment of three coordinate branches is clearly set forth in our Federal 
Constitution, and has been repeatedly reaffirmed by our United States Supreme 
Court. 

The operation of such a system depends of course upon a decent respect of each 
branch by the others. The legislative function, that is of making the laws is 
confided to the Congress and to the Congress alone; the power of adjudicating 
controversies between parties as to what the law is is confined to the judiciary 
alone. 

Once a law has been passed, it is not meet for the Congress itself to attempt to 
apply that law and determine its effect in a particular controversy. 

Neither is it proper for the judiciary, in a case where no law exists, or where 
it disapproves of existing law, to seek by judicial fiat to declare a rule of conduct 
which shall be generally applicable to all peoples in the future. 

While the preservation of the lines of authority between the various branches 
of Government may on occasion in practice be difficult, in principle it is simple, 
and should be guided by a sober and humble consciousness by each branch of its 
own function. In particular, the relation between the legislative and judicial 
branches was never better stated than in the early case of Ogden v. Saunders 
(25 U.S. 218, 270, 6 L. ed. 606, 625). 

“Tt is only a decent respect for the wisdom, integrity, and patriotism of the 
Congress which makes the laws that we should presume their validity until they 
are shown to be unconstitutional beyond all reasonable doubt.” 

Passing now to a consideration of more specific problems, concern has been 
expressed over the alleged damaging effects of recent decisions in several fields 
including the following : 

1. The powers of investigation of congressional committees. 

2. The powers and procedures of the Deprtment of Justice in conducting 
prosecutions before the Federal courts. 

3. The adequacy of existing Federal legislation, and even the powers of Con- 
gress itself to adopt such legislation, for the punishment and prevention of sub- 
versive activities. 

4. The punitive and investigatory powers of the separate sovereign states 
against subversive activities, and against subversive organizations. 

5. The power of the State and Federal agencies to rid their payrolls of 
subversives. 

6. The power of State supreme courts to determine qualification of persons who 
shall be admitted to practice before the bar of such courts as lawyers and 
advocates. 

7. The power in both State and Federal courts to follow procedures which 
fully correspond with the reasonable demands of fair play in the prosecution and 
conviction of criminals without having the convictions upset on technicalities. 

As has been indicated above, in every one of the foregoing fields there have 
been decisions which had unfortunate results. Various corrective remedies have 
been proposed, some far more stringent than others. 

We urge upon your committee as a minimum position which we believe repre- 
sents the sentiments of a majority of the association, that corrective legislatior 
in the foregoing fields, whenever possible, is desirable; that in all cases where 
the large majority of attorneys general, and a similar majority of the qualified 
appellate practitioners of the American bar conclude that the decisions are 
wrong, that efforts for rehearing, reargument and reversal should be made at 
every available opportunity. 

On an historical basis it does not seem desirable to tamper in any way with 
existing jurisdiction of the Supreme Court. The historical roots of our legal 
system extend back at least 5,000 years, and the distilled wisdom of that history 
indicates that justice can exist only when the laws are interpreted by a com- 
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pletely independent judiciary, fully trained in the law, whose members are re- 
sponsible only to their conscience and their God. 

The power to decide includes the power to err. If at times we believe that 
the Court has erred, our only relief is to proceed by such admonitions, arguments, 
logical analyses, and discussions of authority, as would be appropriate in a mo- 
tion for rehearing to persuade the Court to change its views. 

In suggesting that we are entitled to demand a rehearing and a reversal of 
those decisions which we do not approve, we are suggesting nothing stronger 
than members of the Court itself have set out in dissenting opinion. We will 
quote from only a few representative cases. 

In the Communist Party v. the Subversive Board case a majority of the Court 
reversed the Board and remanded the case to the Board on the ground that 
certain testimony was tainted. Justice Clark dissenting, stated in part: 

“* * * the Court here disregards its plain responsibility and duty to decide 
these important constitutional questions, * * *” 

“T have not found any case in the history of the Court where important con- 
stitutional issues have been avoided on such a pretext.” 

In the Jencks case a majority of the Court reversed a conviction because the 
Government would not open its FBI files on its witnesses to the defense. 

“Unless the Congress changes the rule annuonced by the Court today, those 
intelligence agencies of our Government engaged in law enforcement may as 
well close up shop for the Court has opened their files to the criminal and thus 
afforded him a Roman holiday for rummaging through confidential information 
as well as vital national secrets * * * any person conversant with Federal Goy- 
ernment activities and problems will quickly recognize that it opens up a veritable 
*andora’s box of troubles.” 

In the case U. 8S. v. Steve Nelson the Court reversed a conviction and directed 
a new trial, again on the ground that certain evidence was tainted. Justice 
Harlan, with Frankfurter and Burton concurring, dissented and stated: 

“1. We believe that the reversal of these convictions represents an unprece- 
dented and dangerous departure from sound principles of judicial administra- 
tion * * *, We find the Court’s justification of its summary action unconvincing.” 

In the Griffin case the Court held that a State conviction should be reversed 
because the defendant was not provided with a free transcript so that he could 
appeal. 

Justice Harlan dissenting stated: 

“* * * Whatever might be said were this a question of procedure in the Federal 
courts, regard for our system of federalism requires that matters such as this 
be left to the States.” 

In the Sweezy case the Court held under the first rather than the fifth amend- 
ment that the State could not inquire into certain activities of a university 
professor. Justices Clark and Burton dissenting stated : 

The short of it is that the Court blocks New Hampshire's effort to enforce its 
law * * *, They destroy the factfinding power of the State in this field and 
I dissent from this wide sweep of their coverage.” 

In the Konigsberg case a majority of the Court held that the State could not 
inguire of an applicant for a license to practice law as to his knowledge of 
the Communist Party. Justices Harlan and Clark dissenting stated : 

“In doing what it does here the Court steps outside its proper role as the 
final arbiter of such limitations, and acts instead as if it were a super State 
court of appeals.” 

A detailed discussion of the various cases would be beyond the scope of this 
presentation. Two cases will serve to illustrate the nature of the problem 
involved. 

First in the much maligned Jencks case which critics have claimed opened 
up the FBI files to any and all subversives, we respectfully suggest that the 
result has been widely misinterpreted, and possibly even by a dissenting Justice. 

The result of the case, that is, that the defense is entitled to any prior in- 
consistent statement of a person offered as a witness is clearly correct law. 
Certain unfortunate language in the body of the opinion, however, suggested 
that the defense counsel rather than the trial court should be entitled to examine 
the files to determine whether such prior inconsistent statements existed. Here 
a decent respect by the appellate court for the dignity of its own branch of the 
Government would have led to a clear assertion that as much confidence must 
be placed in the trial judge to protect the defendant in this regard, as is to 
be placed in his counsel. 
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On the other hand in the Konigsberg case, in which the Supreme Court held 
that it could compel the California bar to admit to membership a man who 
refused to answer questions concerning certain prior associations, the Court 
violated a fundamental rule, uniformly applied in hundreds of thousands of 
eases not involving subversive activities, that any person who presents himself 
or is offered as a witness may be fully cross-examined to determine the veracity 
of his direct testimony. This is a consideration over and above the other 
fundamental question whether a State court is not entitled to determine the 
character and legal competence of the persons to whom it will listen as counsel 
and upon whose integrity and veracity in the presentation of facts and the citation 
and interpretation of authority the Court will be called upon to rely. 

We are informed that there is in process of presentation to the House an 
omnibus bill which may solve many of our problems. We anticipate that as a 
result of this hearing and similar hearings other legislation by this committee 
will be presented, and on behalf of the National Association of Attorneys General 
we pledge our full support in analyzing such propositions and, within our powers, 
preparing briefs and arguments to assist the Congress in reaching the correct 
result. 

Mr. Tuntane. The National Association of Attorneys General at its 
annual meeting in June 1957, by resolution duly adopted, directed 
the appointment of a committee to consider the need for and possi- 
bility of legislation by Congress to facilitate the governmental attack 
on subversive activities. 

Pursuant to this directive a committee was appointed composed of : 
Louis Wyman, attorney general of New Hampshire, whom you heard 
this morning; Richard Erwin, attorne y general of Florida, who has 
read this draft and expressed his approv al; Gr aydon Smith, attorney 
ceneral of Idaho, who is here now and will appear before you; George 
“ingold, attorney general of Massachusetts; and Stew: ut G. Honeck, 
attorney general of Wisconsin, chairman. 

We are appearing at this time before the Special Subcommittee To 
Study the Decisions of the United States Supreme Court, of the Ju- 
diciary Committee of the House of Representatives to state the posi- 
tion of the association, particularly in regard to legislation affecting 
subversive activities on both the State and Federal levels, and also in 
the allied fields of the power of Congress to investigate, and proce- 
dures in criminal law enforcement both in State and Federal courts. 

We are in full support in principle at this time of appropriate 
Federal legislation to strengthen the hand of the various govern- 
mental agencies engaged in the defense of the Nation against sub- 
versive attack, particularly the attack of those persons who have by 
oath transferred their allegiance to Soviet Russia, and are commonly 
known as members of the Communist Party. 

Parenthetically I’d like to state at this point that it is our belief 
that this particular item clearly distinguishes the so-called Communist 
Party from other political parties or other organizations. The Com- 
munist Party is no more a political party than the Ku Klux Klan is, 
and we believe that there is competent evidence which any reasonable 
man can accept that the oath of allegiance to the Communist Party, 
which the members take, is in fact a disguised oath of allegiance to 
Soviet Russia, and that once they have taken that oath that C ongress 

can properly regard them as hav ing in some manner even com- 
promised their American citizenship. That position was set forth by 
Attorney General Thompson when he was Attorney General back in 
1951 in a brief filed with the United States Supreme Court. We have 
not pursued it further but it is an idea that we believe is worth 
exploring. 
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In this particular field and in all other appropriate fields we urge 
upon you further the restoration of a reasonable balance of power be- 
tween our respective State and Federal Governments and finally we 
urge, insofar as it is within the power of the Congress to do so, the 
need for clarifying the procedures for criminal-law enforcement in 
the Federal courts and for restoring to the States the right to regu- 
late procedures in their own courts. 

There I would say that as I interpret it we are not adamant States 
righters, but we do believe that there should be a reasonable balance 
of power between the Federal and the State, and that the balance has 
swung too far in favor of Federal power at this time. 

The need for a consideration of such legislation arises, of course, 
out of a number of decisions of our United States Supreme Court 
which, in the opinion of many of our lawyers and public officials, had 
unfortunate results, however meritorious the particular decision may 
have been. 

In this statement we propose to indicate a minimum ground on 
which we believe the large majority of the attorneys general will con- 
cur. Some of us may have stronger views which may be expressed 
individually, and others may favor a greater moderation of opinion. 

In view of the gravity of the problem before us, we deem it essential 
at the outset, before discussing more specific matters, to recur to 
fundamental principles, and to consider the history and basic strue- 
ture of our American form of government, which we can confidently 
assert is the best that the mind of man has yet been able to conceive. 

Over thousands of years our philosophers and legal scholars have 
pondered the problem of prescribing that form of government which 
would function efficiently, and at the same time preserve the liberties 
of its people. 

I’m sure you are all familiar, in theory at least, with the works of 
Baron de Montesquieu, who in his famous essay Esprit de Lois 
formulated the fundamental theory that there are 3 separate and dis- 
tinct. functions of government which correspond to the 3 branches, 
which are the executive branch, the legislative branch, and the judicial 
branch. Montesquieu demonstrated by forceful arguments that the 
liberties of people were endangered whenever more than one of these 
functions was concentrated in a single man or group of men, and that 
the liberties of the people could only be preserved by placing these 
functions in separate and distinct bodies, 

Montesquieu had based his conclusions on the work of the Engli 
man, John Locke, who had written extensively on the forms of govern 
ment, and Locke even went so far as to state that the goverment could 
be given the power of taxation, the power to declare war, but that the 
people had certain inalienable rights which they could not surrender 
on behalf of themselves or on behalf of their meena and it is 
that expression of Locke’s which in fact found its way into the pre- 
amble of our Declaration of Independence. 

Accordingly, following these legal philosophers, the doctrine of 
the separation of powers and the establishment of three coordinate 
branches on an equal level is clearly set forth in our Federal Constitu- 
tion, and has been repeatedly reaffirmed by our United States Supreme 
Court. 

Right here I'd like to emphasize the fact that under that theory 
the Supreme Court is not on a higher level than the Legislature, the 
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Congress, or the executive. It is on a par, and any freshman Con- 
gressman here for his tirst 2-year term is of equal dignity with the 
Chief Justice of the Supre me Court, and if this system of three co- 
ordinate and equal branches is going to work, it can only work if each 
of the branches has a decent re spect for the prerogatives of the others. 

The legislative function, that is the function of making the laws, 
is confined to the Congress and to the Congress alone. The power of 
adjudicating controversies between parties, as to what the law is, is 
confined to the judiciary alone. 

Right here in response to some inquiries addressed to General 
Wyman this morning, I would like to suggest that it is our belief that 
once a law has been passed by a Congress, a subsequent Congress can- 
not pass a law interpreting that law. 

If they wish to change that law or an interpretation by the Supreme 
Court, it is Incumbent upon the new Congress either to amend the 
previous law or to repeal and recreate it, and there are decisions in 
my own State of Wisconsin which hold outright to that effect. 

Once a law has been passed, it is not meet for the Congress itself 
to attempt to apply that law and determine its effect in a particular 
controversy. 

Neither is it proper for the judiciary, in a case where no law exists, 
or where it disapproves of existing law, to seek by judicial fiat to 
declare a rule of conduct which shall be generally applicable to all 
peoples in the future, because a general rule of conduct applicable 
generally is generally considered to be the definition of a law. 

While the preservation of the lines of authority between the various 
branches of Government may on occasion in practice be difficult, in 
principle it is simple, and should be guided by a sober and humble 
consciousness by each branch of its own function. 

In particular, the relation between the legislative and judicial 
branches was never better stated than in the early « case of Ogden v. 
Saunders (25 U.S. 213, 270, 6 L. ed. 606, 625) : 

It is only a decent respect for the wisdom, integrity, and patriotism of the 
Congress which makes the laws that we should presume their validity until 
they are shown to be unconstitutional beyond all reasonable doubt. 

And in that allied field I would suggest that where a Congress 
through its committees determines that a particular field should be 
investigated by the Congress to determine if a law is necessary and 
what law is necessary, that the Court should respect that determination 
of Congress and regard it as a political matter and support the Con- 
gress in its determination to find the facts which it believes it needs 
to act upon, and that the determination of the Congress itself should 
be controlling as to the subject of the investigation, the witness to be 

called, and the questions that they should be asked. 

P assing now to consideration of more spec ifie problems, concern has 
been expressed over the alleged damaging effects of recent decisions 
in several fields, including the following: 

The powers of investigation of congressional committees. 

The powers and procedures of the Department of Justice in con- 
due ‘ting prosecutions before the Federal courts. 

The adequacy of existing Federal legislation, and even the powers 
of c ongress itself to adopt such legislation, for the punishment and 
prevention of subversive activities. 
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4. The punitive and investigatory powers of the separate sovereign 
States against subversive activities, and against subversive organiza- 
tions. 

5. The power of the State and Federal agencies to rid their pay- 
rolls of subversives. 

The power of State supreme courts to determine qualification of 
persons who shall be admitted to practice before the bar of such courts 
as lawyers and advocates. 

The power in both State and Federal courts to follow procedures 
which fully correspond with the reasonable demands of fair play in 
the prosecution and conviction of criminals without having the con- 
vic on upset on technicalities. 

I realize, Mr. Chairman, that some of these items go beyond the 
specification of cases which was furnished to us for this hearing, but 
these are points that we believe at sometime or another could well be 
considered by your committee. 

Mr. Wiis. Let me say that we are not limited to the number of 

cases included in the volume specifically, so I think that your enumer 
ation of the points to be considered is well within the jurisdiction of 
the committee. 

Mr. Tunane. Thank you. 

As we have indicated above, in every one of the foregoing fields 
there have been decisions which had unfortunate results. Various 
corrective remedies have been proposed, some far more stringent than 
others. 

In this statement we are taking a minimum position which we be- 
lieve represents the sentiments of a majority of the association, which 
is that corrective legislation in the foregoing fields, whenever possible, 
is desirable, and that in all cases where the large majority of the at- 
torneys general, and a similar majority of the qu: ialified appellate prac 
titioners of the American bar conclude that the decisions are wrong, 
that efforts for rehearing, and that is using rehearing in the broad sense, 
reargument and reversal should be made at every available oppor- 
tunity. 

On a historical basis it does not seem desirable to tamper in any way 
with the existing jurisdiction of the Supreme Court. There I would 
like to go back to the time in 1937 when an entirely different group 
was extremely critical of the Court, and at that time there were many of 
us who defended the Court and were extremely incensed at the idea 
you would attempt to influence the Court by anything other than argu- 
ments and briefs in open court, and I feel that that is a position that 
we can well adhere to at this time, and that you should not take the 
position solely that we will support the Court when it is with us and 
will attack it when it renders decisions that we think should come 
out the other way. 

The historical roots of our system extend back at least 5,000 years, 
and the distilled wisdom of that history indicates that justice can 
exist only when the laws are interpreted by a completely inde pendent 
judiciary, fully trained in the law, whose members are responsible only 
to their conscience and to their God. 

The power to decide includes the power toerr. In making that state- 
ment we know that we are contradicting Chief Justice Charles Evans 
Hughes who stated that the Constitution is whatever the Court de- 
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clares it to be. It is our belief that there is only one correct interpreta- 
tion of the Constitution at any time, and that even the Supreme Court 
can get it wrong on occasion as they themselves admitted in this case 
involving the brakeman on the New York, New Haven & Hartford 
Railroad where they granted a second motion for rehearing after they 
denied the first and reversed themselves. 

If at times we believe that the Court has erred, our only relief is to 
proceed by such admonitions, arguments, logical analyses, and discus- 
sions of authority, as would be : appropriate in a motion for rehearing 
to persuade the Court to change its views. 

In suggesting that we’re entitled to demand a reargument and a 
reversal of those decisions which we do not approve of, we are suggest- 
ing nothing stronger than members of the Court itself has set out m 
dissenting opinion. We will now quote from only a few representa- 
tive cases. 

In the Communist Party v. the Subversive Board case a majority of 
the Court reversed the Board and remanded the case to the Board on 
the ground that certain testimony was tainted, that is Matusow and 
so forth. Justice Clark dissenting, stated in part: 

* * * The Court here disregards its plain responsibility and duty to decide 
these important constitutional questions. * * * 

I have not found any case in the history of the Court where important con- 
stitutional issues have been avoided on such a pretext. 

In the Jencks case a majority of the Court reversed a conviction 
because the Government would not open its FBI files on its witnesses 
to the defense. 

This is, 1 believe, Justice Clark : 

Unless the Congress changes the rule announced by the Court today, those 
intelligence agencies of our Government engaged in law enforcement may as well 
close up shop for the Court has opened their files to the criminal and thus af- 
forded him a Roman holiday for rummaging through confidential information 
as Well as vital national secrets * * * any person conversant with Federal Gov- 
ernment activities and problems will quickly recognize that it opens up a veri- 
table Pandora’s box of troubles. 

In the case U7. S. v. Steve Nelson, here I want to emphasize that 
this is the Federal prosecution and not the prosecution in Pennsyl- 
vania, the court reversed a conviction and directed a new trial, again 
on the ground that certain evidence was tainted. Justice Harlan, 
with Frankfurter and Burton concurring, dissented and stated : 

1. We believe that the reversal of these convictions represents an unprece- 
dented and dangerous departure from sound principles of judicial administra- 
tion * * We find the Court’s justification of its summary action unconvincing. 

In the Griffin case the court held that a State conviction should be 
reversed because the defendant was not provided with a free transcript 
of the report in the trial court, so that he could appeal. 

Justice Harlan dissenting stated: 

* * * Whatever might be said were this a question of procedure in the Federal 
courts, regard for our system of federalism requires that matters such as this 
be left to the States. 

In the Sweezy case, and in the prepared statement I am going to 
have to amend that after listening to Mr. Wyman, in the Sweezy 
case the Court in effect suggested that possibly under the first amend- 
ment the State could not inquire into certain activities of a university 
professor. Here I want to point out that it is understood by everyone 
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that the first 10 amendments of course apply only to Federal action, 
that the first amendment is supposedly picked up by the 14th amend- 
ment as one of the rights of the people that is preserved thereby. In 
this case Justices Clark and Burton dissented and stated: 

The short of it is that the Court blocks New Hampshire's effort to enforce 
its law * * * They destroy the factfinding power of the State in this field and 
I dissent from this wide sweep of their coverage. 

[ would like to refer to this case right at this time and state that 
when Justice Frankfurter, I believe it was, suggested that there 
might be a violation of academic freedom to put a professor on the 
stand and ask him what he had already said at a lecture to university 
students, that they are in effect really misinterpreting the meaning 
of academic freedom. I feel I can say something on that because my 
own State is the one that has on its main university building the plaque 
that states that whatever limitations may trammel inquiry elsewhere, 
we believe that the great State of Wisconsin should forever encourage 
that fearless winnowing and sifting by which the truth may be found. 

But that statement was made in defense of the right of a university 
professor to express his views on economic subjects. Never before 
to my knowledge has it been used as an excuse for concealing your 
views. Academic freedom means that you have the right to e xpound 
your views without fear of retr ibution or punishment, but it is a 
negation of that freedom to say that a man who is under a domination 
of a foreign discipline may conceal his views and thereby promote 
academic freedom. 

In the Konigsberg case a majority of the Court held that the State 
could not inquire of an applicant for a license to practice law as to his 
knowledge of the Communist Party. Justices Harlan and Clark, dis- 
senting, stated : 

In doing what it does here the Court steps outside its proper role as the final 
arbiter of such limitations, and acts instead as if it were a super state court 
of appeals. 

I propose at the close to go briefly through most of the cases that 
have been suggested but I would like to conclude this statement. 
There are two cases which we have called attention to in this formal 
statement to illustrate the nature of the problem involved. First, 
in the much maligned Jencks case, which critics have claimed opened 
up the FBI files to any and all subversives, we respectfully suggest 
that the result has been widely misinterpreted, and possibly even by 
the dissenting Justice whose statement I read before. 

The result of the case, which is that the defense is entitled to any 
prior inconsistent statement of a person who has been offered as a 
witness, is clearly correct law. However, there is certain unfortunate 
language in the body of the opinion which suggests that the defense 
counsel rather than the trial court should be entitled to examine the 
files to determine whether such prior inconsistent statements exist. 
Here a decent respect by the appellate court for the dignity of its 
own branch of the government would have led to a clear assertion 
that as much confidence must be placed in the trial judge to protect 
the defendant in this regard, as is to be placed in his own counsel. 

On the other hand, in the Konigsberg case, in which the Supreme 
Court held that it could compel the California bar in effect to admit to 
membership a man who refused to answer questions concerning cer- 
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tain prior associations, in our belief the Court violated a fundamental 
rule, uniformly applied in hundreds of thousands of cases not in- 
volving subversive activities, that any person who presents himself or 
is offered as a witness may be fully cross-examined to determine the 
veracity of his direct testimony. 

You gentlemen will recall from the previous discussion that Konigs- 
berg in effect asserted, “I do not believe in force and violence,” but 
when they tried to examine him as to his prior associations and beliefs 
to determine if that was true, he said, “No, you can’t do that.” That 
is contrary to the rule that is ordinarily applied in testing the 
veracity of a witness. We feel that that is a consideration over and 
above the ithe fundamental question whether a State court is not 
entitled to determine the character and the legal competence of the 
persons to whom it will listen as counsel and upon whose integrity 
and veracity in the presentation of facts and the cit: ition and interpre- 
tation of authority the court will be called wpon to rely. 

In effect if the California bar cannot turn down this man who re- 
fused to answer their questions which might bear on his moral char- 
acter and they are compelled to give him a license to law, they are 
eoes ing out to the people of California that here is a man who you 

‘an trust with your business affairs and your finances and your money. 

Here is a man with whom you can discuss your family problems, 
your most intimate relations. Here is a man upon whom you can 
rely as trustee. Here is a man whom we will listen to if he appears 
in court and here is a man whom we can trust to give us the facts 
accurate ly and cite the cases properly. 

That’s quite a burden to seen impose upon any State court. 

We are informed that there is in process of presentation to the 
House, I believe it iniby Representative Wa hers? soetailtet ies Waliiiel 
bill which may solve many of these problems. We anticipate that as 
a result of this hearing and similar hearings, other legislation by this 
committee will be presented, and on behalf of the national association 
we will pledge our full support in analyzing such propositions, and, 
within our powers, preparing briefs and arguments to assist the Con- 
gress In reaching the proper result. 

Mr. Wituts. Off the record. 

( Discussion off the record.) 

Mr. Wiis. On the aon I compliment you. 

Mr. Tutanr. Mr. Chairman, I am briefly going to refer to some of 
these cases not touched on in the formal statement. As to the Mallory 
case I am going to say nothing. I know that the criminal law expert 
in our office has an opinion on it which will be transmitted directly. 

I have already commented on the Jencks case and I will only repeat 
that there we regard the result as proper. 

But we do feel that the corrective legislation such as I already be- 
lieve has been passed sets forth the correct rule that you must have 
some confidence in your trial judge who is a constitutional officer, 
sworn to uphold the Constitution to protect the rights of the parties 
before him, and that the rights of the defendants will be amply pro- 
tected if he is given the statements and is — 

Mr. Writs. Let me say this. As you probably know, we passed 
a bill seeking to correct some of the important features of the Jencks 
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Mr. TuLane. Yes. 

Mr. Wiis. It is now a public law. 

Mr. Tuane. Yes. 

Mr. Wituis. And that bill emanated from the subcommittee of 
which I happen to be chairman of this full committee. All in the 
world we sought to do in that bill was to carry out the very thing that 
you put your finger on, and that is to restore the Federal trial judge 
to his traditional role as impartial umpire between the Government 
and the people on the one hand and the person charged with having 
violated the rules of society. 

This bill concedes, as you say is proper, the right of the accused to 
examine documents for purposes of cross-examination. As a matter 
of fact, a passage in the bill provides that if a person on the stand 
has made a statement relating entirely to the oaciod matter or the 
crime concerning which the witness has testified, that the whole state- 
ment may be seen, but that if on the other hand that statement con- 
tains matters not proper for the defense or of doubtful propriety, 
then the only thing in the world the bill does is to require handing it 
over to the Federal judge outside of the jury, let him examine it on 
the materiality so that the judge, as you say, is restored to his role 
as a Federal judge, and if he can’t trust this impartial umpire to step 
in between the rights of the Government and the accused to protect 
all the rights of the accused—I think the way we approach the solu- 
tion of the Jencks problem is exactly as you suggest in your statement. 

Mr. Tunane. Yes, Mr. Chairman. I believe I can say this. That 
from my knowledge of the association and my own boss and Mr. 
Wyman, that everybody approves of that particular piece of leg- 
islation. 

Mr. Wiis. Now let me say there are some as usual, everybody 
is not satisfied, which just goes to show that it is probably a good 
law. There are some who wanted it tougher and some who wanted it 
less tough, but we try at least to give sway and to recognize the full 
constitutional rights of the person charged with crime and at the 
same time we did not want to permit a person to lay his hands on 
FBI files just as a fishing expedition. 

Mr. Cramer. If the chairman will yield, it goes even farther than 
protecting the rights of the defendant by providing on appeal that 
the entire FBI files shall be sealed and the appellate judge, including 
the Supreme Court possibly if it is carried that far, will have the right 
to examine the entire file to determine whether the district judge was 
correct in his determination as to what was made available. 

Mr. Tutane. I honestly don’t see how anyone could ask for any more 
than that. 

Mr. Cramer. Not only that, the committee reluctantly perhaps 
agreed with the Supreme Court it wouldn't try to do anything about 
its decision that you didn’t have to lay a foundation for the use of 
this testimony. 

Mr. Wits. We conceded that. There is much force to the argu- 
ment of the Supreme Court and we decided to give the individual that 
right, that perhaps the laying of a foundation involves an impossi- 
bility and we didn’t go into that field at all. 

Mr. Cramer. I think the importance of that legislation is it clearly 
shows there is no objective on the part of the composite thinking of 
Congress to take away individual rights which so many people seem 
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to be so concerned with, but rather to protect them within reasonable 
limits. 

Mr. TuLane. The Kremen case, in our way of thinking, is a minor 
case. There we will simply rely on the opinion of the dissenting jus- 
tices. That is the case in which the conviction of persons who had 
harbored certain escaped Smith Act defendants was reversed on the 
ground that the entire contents of their cabin had been seized, and 
there is much merit in the statement of the dissent 

Mr. Wituts. Let me ask you is that the case where one dissenting 
judge said that for the first time to the knowledge of the dissenter, 
the Supreme Court had decided a case entirely upon a reappraisal 
of the facts alone? Isn’t that the case? 

Mr. Tunane. If that statement is in the dissent, Mr; Chairman, I 
have forgotten it. It may be there, but as I recall the dissent, the 
dissent was on this basis: That although all this mass of material had 
been seized, only a few harmless items had actually been presented in 
evidence and that the presentation of those items was harmless error 
and should have been disregarded so that the conviction would have 
been upheld. 

Mr. Cramer. That specifically said: 





The opinion and validity of the seizure is not to be tested by the quantity of 
items seized. The validity depends on the circumstances of the seizure as to 
each of the items that is offered in evidence. Furthermore only a fragmentary 
part of the items listed by the court as seized was admitted in evidence and if 
any items were illegally seized, their effect should be governed by the rule of 
harmless error since there was ample evidence of guilt otherwise. 


I read that for the purpose of the record. 

Mr. Tunane. Yes. 

Now the Yates case has already been partially discussed. There is 
only one more point in that I would like to bring up in regard to 
Yates, and for the record I will state that that is the case where the 
conviction of certain lesser Communists had been reversed, first on 
the limited definition of the word “organize,” and second on the 
ground that the advocacy of overthrow of the Government as an ab- 
stract principle was not. reich the terms of the Smith Act. There 
is a third principle which I did not find discussed in the opinion, and 
that is the question of conspiracy. As I understand the law of con- 
spiracy, an act a ‘+h may be harmless and lawful if done by a single 
individual can be declared a crime if two or more persons engage in 
concert to do that act because of the greater possibility of harm and 
the greater possibility of injury to the pub lic. 

I use as an illustration the prosecution of all the major oil com- 
panies of the United States back in 1937 when they got together and 
agreed to boost the price of gasoline. At that time the y even had as 
a defense that their action had been ins stigated by the Secretary of 
the Interior, but the defense was not allowed, but it was clearly 
recognized in that case that whereas one company could raise or 
lower the price of gasoline all it saw fit, that when they did it in 
concert, the thing became unlawful. 

Similarly under the Yates case I believe that the indictment 
clearly charged a conspiracy to teach and advocate the violent over- 
throw of the Government, and once two people organize to do some- 
thing like that, an overt act should have been sufficient to support 
that prosecution. Now as I say, this question of conspiracy was 
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in my opinion not discussed in the ease, and it should be open to 
argue it in the future at any time it may become necessary. 

In regard to the Watkins ease, which is the ease where this labor 
organizer refused to answer questions concerning certain of his prior 
associates unless it was shown that they were still members of the 
Communist Party, as I read it there was some reliance on the first 
amendment, and here as I read it there is a ty on al trick that you 
often find in arguments raised by persons who are in fact subversive. 
They lump together the three words “beliefs, disbsek ons, and asso- 
ciations,” and state that your protected privileges are against inquiry 
into your beliefs, expressions, and association 

Now as far as a man’s beliefs are concerned, unless he occupies 
a critical public position, I think we would all agree that you can't 
ask a man what goes on in his mind. It is something like the old 
Chinese stated, “I can no more keep ideas from entering my head 
than I can keep the birds of heaven from flying over it, but I can 
keep them from building their nests there.” 

So a man’s beliefs should be privileged. On the other hand, when 
a% man joins an association which may be of interest to the Congress 
in considering legislation, that is an open overt act which he has 
done, and if it is material, he no longer has a right to claim that that 
association is privileged. 

One illustration that we have used is if you are now investigating 
the financial industry, you put a man on the stand and you ask him, 
“What is your name?” “J. P. Morgan.” “Are you a member of the 
firm J. P. Morgan & Co.?” “I refuse to answer on the grounds my 
associations are privileged.” 

No committee would tolerate that and none of these people who 
are advocating it on behalf of these alleged liberals would ever claim 
that such a question could be denied an answer on that ground, but 
somehow when it comes to subversives they also take and lump these 
two things, beliefs and associations, and say that if you are inquiring 
into associations that verges on thought control. 

I simply cannot follow the argument. When you have committed 
an act, that is something that can be inquired into ane it should be 
in the ‘disc retion of the C ongress itself to determine if it is material 
in aiding it in passing upon or formulating legislation. 

Mr. Wiis. Did the Court in that case—I don’t have it before 
me—lump those words together as did the witnesses before the 
committee ? 

Mr. Tutanr. Yes, Mr. Chairman; that’s in the Watkins ease. 
They questioned the ideas of inquiring into beliefs, expressions, and 
associations, and I am not sure if that isn’t also repeated in the 
Sweezy case. 

Mr. Wituts. You are now on the Watkins case ? 

Mr. Tunanr. Those words as I read the case are in the Watkins 
case, and the Watkins case is the one that discusses the first amend- 
ment and the privileges under it. 

Mr. Wiis. Let me say that I am a member of the House Committee 
on Un-American Activities, and let me point out the difficulties that 
the Watkins case has confronted us with. The Supreme Court used 
a sentence which was to the effect that exposure for the sake of ex- 
posure is intolerable. Well, of course, nobody can really disagree with 
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that sort of philosophical statement, but the witnesses will appear 
before us and we will ask them questions and they say, “The Supreme 
Court says you can’t expose me for the s: ake of exposure, I say that is 
what youare doing. Therefore, I refuse to answer.” 

So it was an unfortunate kind of philosophical sentence that flowed 
into the judicial decision. Another part of that decision that causes 
us trouble is that the Supreme Court said that of course a congressional 
committee must have legislative purpose. We will say again no one 

can disagree with that, but when the witnesses appear we ask them the 

questions and they say, “Well, the Supreme Court said you have to 
have a purpose. We say you have no purpose. Therefore, we refuse 
to answer.” 

Don’t you see the looseness of that decision on philosophical grounds, 
on truisms as matters of law is taken advantage of to the point where 
the witnesses choose certain sentences to hide behind. That is all it 
amounts to. 

Mr. Tutane. I understand that, Mr. Chairman, and I would like to 
suggest this is an argument that might be used in answer to it. 

I believe there are statements in certain of the cases involving con- 
gressional investigations that you cannot investigate a transaction 
that is completed. 

I think that Congress could properly assert that by examining ¢ 
transaction where something went wrong and where there was no 
law to punish it, we can devise a law so that if that set of facts ever 
comes up in the future, there will be a law on the books to regulate 
and punish if necessary, but only by obtaining the facts about this 
completed transaction can we determine the elements that we should 
put into the law which we propose to enact. 

On that basis I believe it would be very difficult for the Court to 

say that the inquiries were not proper. 

Passing to the Sweezy case, Mr. Wyman has given an extensive dis- 
cussion of that, and I have repeated to you already our belief that 
academic freedom is freedom of expression and not freedom of con- 
cealment, and that is the only idea I would like to leave in addition 
to Mr. Wyman’s discussion. 

Konigsberg, we have covered. In the case of Theard vy. United 
States we are confronted with the problem which arises when a man 
has been properly barred under State law and the question arises as 
to his status under the Federal law. That opinion on its face looks 
proper because all the court did was apply an existing court rule that 
when a man was disbarred by the State, he should be suspended by 
the Federal court but not disbarred until he had an opportunity for 
a hearing. But that in a way leaves us with this anomalous re- 
sult. That a man may be entitled to practice in a State and advise a 
man as to his rights under Federal law or the actions which can be 
brought in Federal court, while his catibinlen was you would have 
to go to State court, and he supposedly can’t practice State law. 

So there is again a conflict between our State and Federal system 
whereby it would seem th: at the Federal rule properly could be that 
once the man has lost his State license and the loss has become final 
so it’s irrevocable, that then the Federal Government could properly 
say “That was the basis on which we admitted him to our court. 
When the basis is gone his right to practice before us is gone.” 
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But that again is a case on which I do not believe the committee can 
legislate or even that legislation would be desirable. 

The final case that was on the list submitted was the case of Schiware 
v. The Bar Commissioners of New Mexico, 1 think all of us on read- 
ing that record would agree that as far as the record shows, Mr. 
Schware was repentant, he should have been given a right to practice 
law, and that we could all agree that the Supreme Court of New 
Mexico possibly erred in its decision but again we are confronted 
with the fact is it something that you can hold a man out—— 

Mr. Wiis. That is what I meant to say this morning. I referred 
to the Konigsberg case but I meant the case you are now talking about. 

Mr. Tutane. Now. 

Mr. Writs. In reading the record you get an impression, well, the 
poor guy maybe was done wrong or maybe he is regretful of his past, 
whatever the facts showed. But still that is no reason for the United 
States Supreme Court to enter a State’s function to intervene. 

Mr. Tutanr. I would suggest, Mr. Chairman, this, that it puts both 
the court and the counsel who is imposed upon it by force in an 
anomalous position because how would anyone feel about obtaining 
a man to appear before him in the Supreme Court knowing the Su- 
preme Court had already said to him, “We don’t trust that man.” It 
results in a difficult situation, but all we can suggest there is that no 
legislation is possible, and that the only hope can be that somehow 
the courts themselves can arrive at a just solution. 

In closing I would just like to emph: size the fact that I beheve I 
brought out at the beginning that in this Government of ours the 
executive, the legislative, and the judicial are on a par, and that it is 
not proper for the executive to hold from the legislative body informa- 
tion it needs to act on. It would not be proper for the legislative 
body to seek retribution in any manner against either the judicial or 
the executive if they think they have not been respected. 

Similarly it is improper for the judicial to assume the attitude that 
is on one higher plane and not give a decent respect to the acts of 
Congress when it is acting in the political field which is entrusted to 
it alone by the Constitution. 

Mr. Cramer. There is just one question I would like to ask. You 
started to get into the question of the Yates case of inciting to action 
and Mr. Wyman had a very fine discussion of that. Have you any- 
thing to add to his discussion as to the need for or the possible consti- 
tutions lity of Congress doing something in that phase of the decision, 

“inciting to action” protection that the Court gave? It admittedly 
is one of the troublesome areas and we need all the help we can from 
from people of your qualifications. 

Mr. Tuiane. Let me say this. My two past bosses, the present 
Governor Thomson, former attorney general, and Attorney General 
Honeck and I know the whole association and myself have the utmost 
confidence and respect for Louis Wyman, but I think we backtrack 
a little bit from the idea that you can make advocacy alone an offense. 
The idea is something like this. 

The worst anarchist in the world can get up on a soapbox in Bughouse 
Square in Chicago and advocate the abolition of any government 
underneath the sun, and, as long as it doesn’t incite to immediate vio- 
lence, he is protected by the right of free speech. But I made the 
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distinction that if he agrees with 1 other man to do it and they form an 
association of only 2 men and take 1 overt act in pursuance of doing it 
at some future date, that then you have got it. 

Mr. Cramer. You think the possible solution comes through con- 
spiracy ¢ 

Mr. Tutane. Through association and conspiracy ; yes. 

Mr. Cramer. And association itself. The existence of the asso- 
ciation in and of itself having the purpose of inducing action ? 

Mr. Futane. Yes. It is Just hike when you have a cadre in the 
Army. You can start out a company with 5 officers and 2 men and 
with that nucleus as soon as you get the filler you can expand it up to 
900 men and they are a going concern. When they form an organiza- 
tion, even if it is only a cadre for future action, they have committed 
an act which the Government should be able to punish if necessary. 

Mr. Cramer. In the Yates case, as I recall, you had a group of people 
involved ¢ 

Mr. Tutanr. That’s correct. 

Mr. Cramer. Your position is they didn’t consider the fact that the 
conspiracy count in the indictment could have covered the crime and 
could have held the people accountable before the court whereas the 
actual construction of inciting to action would release them ? 

Mr. Tutane. That is the thing exactly, Mr. Cramer. As I read the 
Yates opinion, they did not sufficiently discuss or did not probably 
discuss at all the conspiracy question. ‘Two men together, that is 1 
and 1 equal more than 2. They have a greater capacity for doing 
wrong. 

Mr. Wituts. Will you expound a little bit on why in your opinion a 
conspiracy to advocate would result in guilt, but a single advocacy 
would not! Is it because as I guess what is in your mind that an 
advocacy is an expression of a single person’s opinion, but that by 
combining his opinions with another man’s that he is departing from 
his individual rights and is with concert doing something that makes 
him guilty? Will you expound a little bit on the difference ? 

Mr. Tunane. Mr. Chairman, it might be the case of what they say 
vou are trving to pour new wine into old bottles. We are trying to use 
traditional forms and adhere to judicial concepts and at the same time 
control this new and dangerous instrumentality that has arisen. 

On the one hand we have our idea of free speech which goes back in 
our country at least to the time of Peter Zenger when they defended 
the right of a man to say anything underneath the sun. That we 
must uphold in every case wherever we can and as I regard it the only 
exception is Justice Holmes’ statement that if you yell fire in a crowded 
theater, that is not within the realm of free speec h. 

On the other hand even under the common law we have always recog- 
nized when two men conspire to do something, that the possibility of 
damage from their joint action may exceed the possibility of damage if 
each one was acting individually in the same field just as if Standard 
Oil goes out and raises their prices that is one thing and if then Texaco 
goes out and raises their prices it is another, and they will have to meet 
each other in competition of the open market. 

sut in this if they get together and do it, then that limits the free- 
dom of choice of the customer and therefore it is evil. 

Similarly when two men get together and decide “We are going to 
form an organization to promote and advocate the overthrow of the 
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government,” by their joint action there’s a greater possibility of ac- 
tually carrying it out and of greater damage to the United States than 
if just one man stands up on a soapbox and yells about it. 

The greater possibility of injury takes it out from the field of in- 
dividual freedom of speech and makes an act which the law tradi- 
tionally has been able to punish, and that is the conspiracy. 

Mr. Wiuuts. The general said that he thought that we should try to 
find language that would mean that advocacy of overthrow—what is 
the sentence he used? How did he phrase it ? 

Advocacy of overthrowing the government should be an offense 
“whether or not such teaching presently incites to commission of 
overt acts against the vovernment. 

You disagree with that ? 

Mr. Tunane. Let me say it this way, Mr. Chairman. 

Mr. Wituts. Or you don’ t gree with it wholly ? 

Mr. Tunane. I am afraid that first of all you have a constitutional 
issue. In the second place, you have a terrific talking point first for 
the actual subversives themselves and then for what you might call 
their dupes who stand up and yell for free speech whether free speech 
is actually involved or not. 

It looks like an infringement of free speech even though legally in 
the end it might not be. 

Mr. Wituts. Couldn’t Communists get by with a great deal, accord- 
ing to your version on the matter, by simply doing this and be within 
the Supreme Court decision? Couldn’t they get on the soapbox and 
raise the devil about advocating the overthrow, but arguing that we 
realize it can’t be done now, therefore, we don’t advocate it imme- 
diately but we want to prepare for the time to come in the not too dis- 
tant future to accomplish it / 

Unless we plug the loophole as suggested by General Wyman, aren't 
we leaving a wide open door? What are your thoughts on that 

Mr. TuLanr. That is possible, Mr. Chairman, but I would answer 
it this way. That the individual standing on the soapbox out in the 
open ye Hing i is of little danger to anyone. It is the organization, the 
group that meets, that trains, that learns the tactics for subversive 
activities, for haranguing mobs for action. They study it as a course 
of conduct. It is just as if a group of men decide they are going to 
form the American Association of Bank Robbers and study the way to 
crack safes and blow them. If you caught a group of people doing 
that you now undoubtedly could punish them but if one man stood on 
a corner and said, “Come on, I'll tell you how to blow the vault at the 
First National Bank,” unless you could show he actually intended to 
do it, I query whether you could stop the individual. 

Mr. Wituts. Could he conduct a school to teach people how to blow 
up safes and get by with it? 

Mr. Tunanr. Once you have two people acting in concert then I 
say that the ordinary laws against criminal associations and con- 
spiracies takes over, and that that in my belief at least, is ample to 
catch any subversive organization. 

Mr. Witxts. And you say the Supreme Court did not pass on that 
isstie ¢ 

Mr. Tunrane. It is my clear opinion subject to being corrected by 
any of my colleagues that in the Yates case they did not discuss the 
conspiracy question. 
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Mr. Wiis. Let me ask you this question. It being your opinion 
that a conspiracy could be reached constitutionally 

Mr. TuLane. Yes. 

Mr. Wiis. Is that part of the act talking about the conspiracy 
sufficiently plain or should we have corrective language of that pas- 
sage in the act? I suppose nobody would disagree with you that on 
the conspiratorial feature that we could be effective, and chances are 
most cases involve conspiracies anyway. Is the act plain enough on 
defining conspiracies ? 

Mr. Tutang. Mr. Chairman, in my opinion it is, and also in my 
belief the indictment in the Yates case was suflicient; but the Gov- 
ernment still lost the case. 

Mr. Wixuis. By that I mean you would not think that the Smith 
Act should be amended on the passage talking about conspiracy. 
You think it is plain enough, or is that covered by the general law 
on conspiracy / 

Mr. Tuvane. Let me say it this way- 

Mr. Wituis. I suppose it would ‘be under the general conspiracy 
statute. 

Mr. Tunane. Mr. Chairman, my belief is that it is sufficient, but 
if you adopt the suggested amendment defining the word “organize” 
that, at least as far as we are able to foresee now, that should be ample 
correction of the Smith Act. 

Mr. Wis. I see. 

Mr. Cramer. In substantiation of what you say, in the first page of 
the opinion it says: 

The petitioners stand convicted after jury trial on a single-count indictment 
eharging them with conspiring (1) to advocate and teach the duty and necessity 
of overthrowing the Government of the United States by force and violence and 

(2) to organize for that purpose— 

so that it is clear they did have a conspiracy indictment before them, 
and while you were talking I have been again looking over the Yates 
decision and it appears that their consideration was that of what was 
meant in the Smith Act by advocacy to teach the overthrow, and the 
essential distinction is: 

Those to whom the advocacy is addressed must be urged to do something now 
or in the future rather than merely to believe in something. 

It appears in this discussion throughout they were interested in 
that distinction as set out in the lower court’s instructions to the jury. 

Mr. Tunane. Yes, sir. 

Mr. Cramer. Rather than the question of the conspiracy itself 
amounting to an adequate indictment in the evidence submitted 
thereon, adequate for conviction. I think it is an interesting point. 
T haven’t heard it raised before. 

Mr. Wiuuts. Thank you so very much. 

Mr. Tutanr. Thank you, Mr. Chairman. 

Mr. Wiis. We are glad to have with us today the attorney general 
of Idaho, Mr. Graydon Smith. 

Mr. Smitru. Thank you. I have copies of my statement which I 
might give you. I would like to read my statement as the others 
have, if the at is agreeable. 

Mr. Cramer. Before you start testifying, for the record and the 
committee this question which you just raised is treated to some extent 
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in the case of Dennis v. United States in the concurring opinion of 
Justice Jackson in subsection 4, when he goes into the question of 
conspiracy and takes a similar position that you did, that the Supreme 
Court did not take into consideration the fundamental law of con- 
spiracy in this particular question. 

I call that to the attention of the committee and possibly it might 
deserve further examination. 


Mr. Wiis. All right, Mr. Smith. 


STATEMENT OF GRAYDON SMITH, ATTORNEY GENERAL, 
STATE OF IDAHO 


Mr. Smiru. I am Graydon W. Smith, attorney general of Idaho, 
and am appearing here as a member of the committee on internal 
security of the National Association of Attorneys General and at the 
request our national president, Hon. John M. Dalton, attorney 
general Missourl. 

Of ihe nine Supreme Court nena now being considered by this 
subcommittee, I shall discuss very briefly all but t 
the Sweezy case. 

Two of the cases, Mallory and Kremen, are ordinary criminal 
matters. Three of them, Konigsberg, Theard, and Schware, involve 
the right to practice law. The remaining 2, of which 1, the Watkins 
case, is a contempt case, and the other, Yates, is a prosecution for 
violation of the Smith Act. will also be discussed in that order. 

M Hlory v. United Ntates: The Mallory decision presents the old 
que tion, How soon after an arrest or apprehension must the de- 
fendant be a before a magistrate? Mallory was ap peennene 
about 2:30 p. m., questioned almost ee until 11:30 p. m.,, at 
which time he e nated torape. At 12:30a. 1. he signed ae ore: hay 
He was not taken before a United States ¢ Selick cela until morning, 

The Supreme Court in construing the pertinent Federal statute 
this case arose in the District of Columbia—said this was too long. 
L agree. We have had decisions in our Idaho courts not too much 
different from this. I think it is good law. 

Some States, by statute, allow a person suspec ted of crime to be de- 
tained by law-enforcement agencies for varying specified periods of 
time. Such legislation protects the ar resting offic er, does not prejudic e 
the rights of a defendant, and relieves courts of a very difficult 
problem. 

In the absence of such legislation courts must decide in each case 
what constitutes a “reasonable time” or “unnecessary delay.” 

Kremen v. United States: Here, the 3 petitioners were convicted 
of harboring a fugitive from justice; and 2 of the petitioners were 
convicted of harboring the third petitioner, who was also a fugitive 
from justice. At the time of their apprehension, all property on their 
persons and everything in the house where they were was seized. 

The Court said the search and seizure was not sanctioned by any of 
its cases, and that the introduction of certain of the seized items 
against each defendant rendered the guilty verdict illegal. No reason 
was stated nor authority cited for either holding. 

This per curiam opinion may rest on reason, but if so only the 
Court and the Lord are now informed—and I’m not sure about the 
Lord. 


Jencks case and 
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Konigsherg Vv. State Bar of California; Theard v. U. S.; Schware 
V. Board of Hhuamine i's of Ne uw Me rico J These cases involve the right 
or privilege to practice law. In the Konigsberg case, the applicant 
Konigsberg refused to tell the California bar examiners whether he 
was or ever had been a member of the Communist Party. 

The bar committee rejected Konigsberg’s application on the grounde 
that the record raised substantial doubts about his moral character 
and his loyalty. 

The United States Supreme Court reversed this decision on the 
ground that the evidence did not support the finding of doubt as to 
character ov loyalty; and that Konigsberg’s refusal to say whether he 
was or ever had been a member of the Communist Party was not an 
adequate basis for concluding that he was of bad moral character or 
was disloyal. 

In the Schware case, the app licant Schware admitted that for 6 or 
7 years during the 1930's he had been an active member of the Com- 
munist Party, had been arrested on suspicion of criminal syndicalism, 
and again for violation of the Neutrality Act of 1816; that during 
those years he had used aliases purportedly to forestall anti-Semitic 
discrimination. 

New Mexico denied his application on the grounds that he had not 
shown good moral character even though for the past 15 years his 
conduct had been above reproach. 

The United States Supreme Court reversed the case saying there 
was no evidence in the record to justify a finding of bad moral 
character. 

There are two basic questions in each of these cases. What consti- 
tutes good or bad moral character and who has the right to determine 
the fitness of a person to practice law within a State. 

So far as the “moral character” issue is concerned I agree with 
the California court as to Konigsberg, and the United States Supreme 
Court as to Schware. 

On the second question, the dissenting opinions in these two cases 
appear to me to be the law. A State should have the right to deter- 
mine some matters, surely fitness to prac tice law is one of them. 

In the Theard case the Supreme Court decided that disbarment of 
Theard in the Louisiana State court did not require his disbarment 
in the Federal court as was held by the Federal district court in 
Louisiana. 

One cannot dispute that Federal courts do and should be allowed 
to control admission in and disbarment from their courts. This 
decision, however, creates a practical problem, Theard because of 
his disbarment by Louisiana may not practice law in that State, yet 
may appear and practice in Feder ‘al courts of Louisiana. 

Watkins v. United States: Here, Watkins was prosecuted for re- 
fusing to make certain disclosures which he asserted to be beyond the 
authority of the committee to demand. The Court held in effect that 
the resolution authorizing the committee to investigate was so broad 
that the Court itself could not determine whether the questions were 
pertinent; that therefore Watkins could not be prosecuted. 

Although there is some criticism of this decision, the Court does 
explain what it believes an authorizing resolution must be like, and 
certain procedure to be followed. Care in drafting authorizing reso- 
lutions should take care of cases such at Watkins 
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Yates v. United States; In the Yates case, the Court held that for 
a person to be found guilty of a violation of the “organizing charge” 
of the Smith Act, he must have organized or helped to organize the 
Communist Party prior to 1945, because 1945, said the Court, was 
when the present Communist Party in the United States was organ 
ized; that since this part of the charge was brought in 1951, it was 
barred by the 3-year statute of limitations. 

While this construction of congressional intent is as narrowly re- 
stricted as the view of a horse with blinkers, we need not worry too 
much. Appropriate legislation defining “organize” will give the 
Court a widescreen view. 

Other language in the Yates case is interesting, even disturbing, 
and the historical résumé of legislative investigations monotonous 
But due to time I am not commenting upon them. 

In conclusion, I would like to say that the result in most of these 
cases is not too alarming. Two things do bother me. First, the 
majority of the Court does not believe in States rights; they hardly 
pay it lipservice. Second, there seems to be an undertone in all the 
cases dealing with subversion softly saying “Communism is not a very 
bad thing.” PerhapsIam wrong. I hope so. 

Mr. Wixuts. You sure put a lot of meat in a few pages. 

Mr. Smiru. I tried to make it short. The last time I appeared 
before the Senate committee, I just barely had time to get my statement 
in. If I had known I had more time I would have pestered you more. 

Mr. Wiiuts. You did a magnificent job. I hope you are wrong too. 

Mr. Cramer. I just want to ask a question concerning the Mallory 
ease. As I gather your testimony, you don’t feel that legislation in 
this field clarifying rule 5 (a) is justified under that decision ? 

Mr. Smiru. Well, I didn’t mean to say that. This decision gives 
no reason for its conclusion. I think it is about as poor a decision as 
I ever read so far as the ability to write an opinion is concerned. 
However, I do think that legislation of rule 5 (a), which would 
specify a time within which an arresting officer must take a defendant 
or an arrested person before a magistrate would be a good thing. 

Mr. Cramer. Then do you feel that the setting of a specific number 
of hours as being the maximum period of time that a person can be 
held is a better approach than to provide, as some of the proposed 
legislation that has been introduced by Mr. Keating and by myself 
and Mr. Poff and others, which provides that in effect the question of 
the time that a person is held is one of the elements for the court to 
submit to the jury to determine whether or not a confession is volun- 
tary or involuntary / 

Mr. Smirnu. I think that question could still arise if you had limited 
time in which to take an apprehended person before a magistrate, but 
at least it would make a prima facie showing, I think that taking a 
person before a magistrate within say 5 hours or 10, whatever it might 
be, was reasonable or did not constitute unnecessary delay. In some 
instances taking a person before a magistrate in less than an hour 
might be unreasonable. 

Mr. Cramer. That is the point. How can you set a maximum 
period of time in terms of, say, 5, 10, or 12 hours?) And there has been 
1 bill I believe introduced suggesting 12 hours. 
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How can you set that as a hard and fast rule as a maximum when 
each case, if the police law enforceme . officials are going to do their 
job, obviously must be decided on the factual situation that exists. 

Mr. Suiru. | think California has 10 hours. Do you know? 

Mr. Cramer. It issomething like that. 

Mr. Smrru. I really don’t know how well it has worked. In Idaho 
we don’t have that. We have a statute very similar to the Federal 
law, but occasionally we have cases like this M: ullory case—when I 
said this was a bad ease I was referring to Kremen—and one of the 
gad parts of nent cases, like Mallory, is the officer usually gets charged 
with a civil suit for damages, and quite often he is as muc h in the dark 
as the courts are or anyone else as to what constitutes a reasonable time. 
I don’t know that there is any pat solution. I don’t know it at least. 

Mr. CRamer. Are you familiar with the bills that have been intro- 
duced ¢ 

Mr. Smiru. No, I am not. 

Mr. Cramer. Where in effect ~ y say that this evidence, confession, 
shall not be inadmissible solely because of the period of time that 
expires between the period of arrest and arraignment. 

Mr. Smrru. No, Iam not familiar with them. 

Mr. Cramer. I presume you would not care to venture any sugges- 
tions with regards to the Yates case so far as what legislation 1f any 
might be justified on the question for inciting to action ? 

Mr. Smirn. I don’t have in mind any language that I could offer to 
you, no. 

Mr. Wituis. We would be very much interested in receiving a letter 
from you. 

Mr. Smirnu. I would be glad to. 

Mr. Wituts. If you care to submit it, suggesting the language that 

occurs to you, because after these hearings are over, obviously it would 
appear that we will have legislative recommendations, and then we 
will be faced with a very serious problem of legislative draftsman- 
ship. I think there is wide agreement in many of these cases that 
something must be done, and we would like to reflect the best think- 
ng of people in the business as to exactly how to say what should 
be done, because we may come out with language that won't please 
you people who really see as we do the necessity to go forward. 

Mr. Smitru. I would be glad to try. 

Mr. Wins. You can be he ‘Ipful to us by submitting language. 

Now on that Mallory decision, I agree with you that it is very 
poorly written and it is very, very vague and I don’t think that 
decision leaves any guides for law-enforcement officers. It fails to 
set forth guideposts as to what to do, and my appreciation of this is 
not so much the timing involved at all but the rather strong implica- 
tion that you simply can’t examine a person before you have brought 
it before the m: igistrate. 

Mr. Smiru. Yes. 

Mr. Wits. In other words, that you must make out a prima facie 
case against the person before you can detain him, and you can’t talk 
to him at all so that timing becomes a minor part of the decision, 
and that is why the bills that have been thus far proposed provide 
that delay only between the arrest and the arraignment shall not be 

caused to set aside a confession, admitting as these bills do, however, 
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that an unnecessary delay which if purposeful and for a purpose of 
obtaining an involuntary confession would still vitiate the confession. 

That is still conceded. So there again, sir, we are faced with the 
problem of language. You and I, you and the committee agree that 
something should be done; again I invite you and the others who 
appeared this morning to take the bills that have been proposed on 
Mallory, to read them and to take a stand giving us some language. 
We would welcome that. 

Mr. Surrn. I would be glad to try. There were other things in 
the Mallory case, but that was the essential holding. They stated 
that the defendant had not been advised of his right to counsel 
that anything that he said would be used against him. 

Mr. Wiis. Of course, we have a photostatic copy of his confes- 
sion here. 

Mr. Suirn. Yes. 

Mr. Writs. And part of it contradicts what the Supreme Court 
said in that opinion. 

We have the written confession before us, or another photostatie 
copy of it. We actually saw the original. Since they use that ex- 
pression of not having been advised of his right to counsel, and 
knowing that he was advised right before he signed the confession, 
as he did, then the question before us who know the background is 
did the Supreme Court mean to say that when a crime of the type 
that leaves no trail, murder or robbery, rape, involving no witnesses, 
but a deliberate attempt to hide the track, does it mean that before 
you can talk to a person, first a statement should be, “I am about to 
talk to you about something but I warn you, you had better not tell 
me anything or I’ll use it against vou.” At what point must you 
give him advice as to his rights?) The way the decision is written, 
and knowing that a warning was given before signing the confession, 
we don’t know what the Supreme Court means at all, so you are 
right. 

Mr. Smiru. No; you can’t tell. 

Mr. Wits. There are a lot of questions raised by that decision. 

Mr. Smitu. You can’t tell from the opinion. 

Mr. Wits. I would regard it as part of the job of the Supreme 
Court—I’m serious—to give rules for administration of law enforce- 
ment to the lower courts. They certainly did a bad job in that case. 

Mr. Smirn. That is the bad ‘thing about this Kremen case, where 
they just say the search and seizure was not sanctioned. You don’t 
know why, or why the conviction should be reversed as it was. There 
is no reason at all, but you can’t very well pass a law saying the court 
has got to state a reason when it makes a decision. It wouldn’t get 
very far and it is the only case I have ever seen like that. 

Mr. Cramer. For instance, in the Mallory case the language is so 
broad and loose, as you say, there are no guideposts. For instance, 
the court says: 

But the delay must not be of a nature to give opportunity for the extraction 
of a confession. 


It savs further: 
jut he is not to be taken to police headquarters in order to carry out a process 


of inquiry that lends itself, even if not so designed, to eliciting damaging state- 
ments to support the arrest and ultimately his guilt. 
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The concluding statement is: 

It is not the function of the police to arrest as it were at large and to use 
an interrogating process at police headquarters in order to determine whom 
they should charge before a committing magistrate on probable cause. 

Don’t you think that language is so broad and loose that possibly 
it justifies Congress attempting to clarify its own rule? Of course 
no one argues Congress has authority to do that. 

Mr. Smrru. Yes. I think it is worthwhile to try, but this decision 
is not too different from many decisions in every State on the same 
point. ; 

Mr. Cramer. But there is no question in your mind Congress does 
have authority ? 

Mr. Smirn. Oh, yes. 

Mr. Cramer. To modify the rules and procedures involved in this 
instance if it feels clarification is needed ? 

Mr. Svaru. Yes, and if you could do it, why I imagine most of the 
States would probably follow right afterward. 

Mr. Cramer. Of course, we have no assurance that this is not going 
to be applied on a statewise basis some time in the near future either ? 

Ir. Smiru. Yes. 

Mr. Cramer. On a more broad constitutional basis, which is quite 
possible, but Iam sure you are also familiar with the Watson deci ision 
that was handed down recently in this cireuit court which used the 
fruit-of-the-tree doctrine apparently and said that even physical evi- 
dence after the defendant was convicted and then his conviction was 
reversed based upon the Mallory case they didn’t in the second trial 
use the confession but used physical evidence which arose out of the 
confession and the court struck that out as well and reversed the 
conviction. 

Don’t you think that with those cases before us, that it should give 
rise to some real concern ? 

Mr. Smiru. Yes. I am not familiar with that Watson case, but it 
doesn’t sound good from here, what you tell me. 

Mr. Cramer. Thank you very much. 

Mr. Wiuuts. Th: ink you ever so much. 

Mr. Smiru. You’re welcome. 

Mr. Wiiuis. Mr. Tulane, you had the statement of your chief be- 
fore you, but you paraphr: ased it a little bit, and since it is a signed 
statement by him on behalf of the committee on internal sec urity of 
the National Association of Attorneys General, I hope } you don’t mind 
if we insert the statement as it reads before your testimony and then 
pick up your testimony. 

Mr. Tutanr. We would like that very muc h, Mr. Chairman. 

Mr. Wituts. This will conclude today’s hearings. Gentlemen, we 
are very indebted to you for your appearance today. We will ad- 
journ subject to thee ‘all of the Chair. 

(Whereupon at 3:15 p. m. the hearing was adjourned, subject to 
the call of the Chae} . 
RESOLUTION 

That whereas prior to the Mallory case decided by the Supreme Court, a con- 
fession in a criminal case was admissible in evidence if it was trustworthy as 
testimony and made in accordance with the well-established rules of evidence: 

That whereas since the Mallory case, a confession made between arrest and 
formal arraignment is invalid, irrespective as to its trustworthiness, time alone 
now being the test ; 
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That whereas it is believed that such a rule of evidence may affect action in 
connection with treason and other subversive trials, and affect the tranquillity 
of the United States; 

That whereas it is believed that the “time test” will permit many criminals to 
escape their just punishment: Now, therefore, be it 

Resolved by the National Society of the Sons of the American Revolution, That 
it go on record as recommending to the Congress that it immediately take appro- 
priate action to remedy the chaotic condition caused by the Supreme Court in its 
ruling in the Mallory Case. 

Resolved further, That the Department of Justice be requested to recommend 
expeditiously to the Congress appropriate legislation to remedy the aforesaid 
condition. 

Resolved further, That copies of this resolution be sent to the Members of 
Congress, and to the Department of Justice. 

I, Harold L. Putnam, executive secretary of the National Society of the Sons 
of the American Revolution, do hereby certify the foregoing to be a true copy 
of a resolution adopted by the board of trustees of said National Society on 
February 8, 1958. 


[SEAL ] HAro_p L. PUTNAM. 


FEBRUARY 3, 1958. 
Hon. Epwin E. WI1LLIs, 
House Judiciary Committec, House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN WILLIS: The undersigned organizations desire to record 
with your subcommittee their firm opposition to proposed legislation to eliminate 
the rule of the Federal courts that excludes from evidence confessions or other 
damaging admissions drawn from an arrested person during a period of illegal 
detention by the police. This rule, based on the McNabb case of 1945 and the 
Mallory case last year, is in the great tradition of American fair play. A 
reversal of the McNabb-Mallory rule would be tantamount to a congressional 
declaration of support for illegal police action; it would reverse the trend of the 
past several hundred years away from convictions out of the mouths of the 
accused. 

As the committee on the Bill of Rights of the American Bar Association has 
pointed out, “before the McNabb case, there wus no effective penalty in opera- 
tion” against unlawfully prolonged detention by the police of persons suspected 
of crime. Ever since 187% there have been numerous explicit congressional 
requirements that Federal police take arrested persons “forthwith” or “imme- 
diately” before the nearest judicial officer. Rule 5 (a) of the Federal Rules of 
Criminal Procedure codified these laws by requiring that this be done ‘‘without 
unnecessary delay.” The policy underlying this requirement, which was rooted 
in the common law long before Congress took any action, is the belief shared by 
all free peoples that an accused is entitled to certain basic protections against 
arbitrary police power—that imprisonment be only in accordance with law; that 
the accused must be told the crime with which he is charged: that he has a right 
to the assistance of counsel: and that he may legitimately refuse to answer all 
questions put to him by the police. As the founders of this country recognized 
in basing our Government on a separation of powers, these protections against 
the police would remain paper rights unless enforced by another branch of 
government. Accordingly, a judge or other judicial officer has traditionally been 
charged with the task of checking upon the legality of an arrest and of informing 
the accused of his rights. 

But prior to the McNabb case the police were effectively denying these basic 
rights to accused persons by refusing to take them before a judge or commissioner 
until a confession had been obtained by one means or another. And these con- 
fessions all too often were admitted in evidence and were the only substantial 
evidence supporting conviction. Since the accused had been held alone with the 
police, he could seldom prove that his statements had been coerced. 

By excluding all statements obtained fom the accused during illegal detention, 
the McNabb rule denies the police the fruits of their unlawful conduct and thereby 
induces them to comply with the law by bringing arrested persons promptly 
before a commissioner. In the words of the American Bar Association study, 
the McNabb decision “made the speedy producticn statutes really mean some- 
thing. The police were no longer free to enforce the law by disobeying the law.” 

The hue and cry raised over the recent Supreme Court decision in the Mallory 
case should mislead no one. The extravagant claims that this decision somehow 
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creates an emergency are wholly unsupported. Mallory laid down no new rules 
concerning the enforcement of the criminal law; it merely applied the 15-year-old 
McNabb rule. The attack on the Mallory case comes from those who prefer the 
lazy method of convicting defendants through their own statements. 

The function of prompt arraignment was never more apparent than in the 
Mallory case. The police did not warn Mallory, prior to his confession, that any 
statement made by him could be used against him and that he had a constitutional 
right to keep silent and to refuse to incriminate himself. Nor did they inform 
him of his constitutional right to the advice and assistance of counsel. More- 
over, their refusal to arraign Mallory promptly prevented him from avoiding the 
coercive atmosphere of the station house. They made confession the only way in 
which he could bring an end to his incommunicado detention. Clearly, the con- 
duct of the police offended procedural rights of an accused that have for cen- 
turies distinguished a democratic society from a police state. 

The Mallory case forced the Supreme Court to choose between sending a man 
to his death on the basis of a confession obtained in flagrant disregard of our 
most cherished traditions, and holding that the United States did not need to 
base its convictions upon tainted evidence. As was to be expected of our highest 
court, every one of the 9 Justices, including 4 former.prosecutors, agreed that 
such evidence could not be used against an accused person. It would be the 
height of arrogance for a committee of Congress to recommend the overruling of 
this unanimous decision by experienced judges without any basis in fact as to 
the unworkability of the Court’s action. 

It is vital to understand how little the Court actually did in the Mallory case. 
The Court did not hold that Mallory should go free. It only reaffirmed its pre- 
vious decision that in the Federal courts one cannot be adjudged a criminal on 
the strength of damaging statements drawn out of him in the sinister circum- 
stances of illegal, incommunicado detention. Accordingly, the Court reversed the 
conviction but gave the Government a second opportunity to prove its case against 
Mallory. 

Significantly, the Government did not avail itself of its second chance to convict 
Mallory because, apart from the admissions that were illegally obtained from him, 
there was not even sufficient evidence to go to trial, let alone to convict. Yet, but 
for the McNabb rule, a potentially innocent man might have been put to his death. 

The arguments now presented by those who seek to override the McNabb-Mal- 
lory rule Were rejected by Congress after long study in 1944. They are even less 
persuasive today, because 15 years of experience with law enforcement since 
the McNabb case have refuted the dire predictions then made by the police. 

Recent reports of the Committee on Criminal Rules and Procedure of the 
District Bar Association and of a special committee of the American Bar As- 
sociation leave no doubt that indigent and ignorant defendants in the Federal 
courts are daily being denied their constitutional and statutory rights in the 
course of criminal proceedings against them. We respectfully urge your sub- 
committee to address itself to these problems, and not to devote its energies to 
eliminating one of the most vital safeguards of the rights of all of us as free men. 

Patrick Murphy Malin, Executive Director, American Civil Liberties 
Union ; Kenneth Birkhead, Executive Director, American Veterans 
Committee; Joseph L. Rauh, Jr., Vice Chairman, Americans for 
Democratic Action; E. Raymond Wilson, Executive Secretary, 
Friends Committee on National Legislation; Benjamin C. Sigal, 
General Counsel, International Union of Electrical, Radio, and 
Machine Workers, AFL-CIO; Victor G. Reuther, Director, Wash- 
ington Office, United Automobile Workers, AFL-CIO; Vera Rony, 
National Secretary, Workers Defense League. 
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Hon. ZEBULON WEAVER, Chairman, 
Sub-committee No. 2, 

Committee on the Judiciary, 
House of Representatives, 
Washington, D. C. 


Dear Sir: 


The Bill of Rights Committee of the American Bar Associa- 
tion asks leave to make the following statement regarding 
H.R. 3690, which was introduced by Mr. Hobbs of Alabama 
and referred to your Committee. This is entitled “A Bill To 
safeguard the admission of evidence in certain cases.” It pro- 
vides: ‘“That no failure to observe the requirement of law as 
to the time within which a person under arrest must be brought 
before a magistrate, commissioner, or court, shall render in- 
admissible any evidence that is otherwise admissible.” If 
enacted it will wipe out the rule recently laid down by the 
United States Supreme Court, that confessions obtained by the 


police from a person unlawfully kept in custody cannot be used 
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against him at his trial. McNabb v. United States (1943) 318 
U.S. 332; Anderson v. United States (1943) 318 U.S. 350. Com- 
pare United States v. Mitchell (1944) 12 Law Week 4329. 

The Special Committee on the Bill of Rights was established 
by the American Bar Association in 1938. The resolution defin- 
ing the duties of this Committee includes authorization “To in- 
vestigate, or cause to be investigated, instances of seeming sub- 
stantial violations or threatened violations of Bills of Rights, 
whether by legislative or administrative action or otherwise, 
and when authorized by the House of Delegates or Board of 
Governors or in case of emergency by the President, to make 
public its conclusions in respect thereto.” We accordingly 
undertook a careful investigation into the legal rules and prin- 
ciples affected by H.R. 3690, the evils it is designed to remedy, 
and its probable consequences to efficient law-enforcement and 
the liberties of the individual. ‘The conclusions resulting from 
our investigation are herewith submitted to you by authorization 
of the Board of Governors of the American Bar Association. 

Our purpose is broader than merely to take sides on this one 
bill. H.R. 3690 raises the whole problem of what is the proper 
law as to detention after arrest. ‘The Attorney General, at the 
Hearings on this bill and in his Annual Report, has asked 
Congress to consider legislation on this problem which will be 
wider in scope than this bill. The problem of detention after 
arrest is, as he said, exceedingly important and very difficult, 
because it involves the delicate balance between two great con- 
flicting policies—the maintenance of individual rights and the 
protection of the public against crime. As representatives of the 
American Bar, the members of the Bill of Rights Committee are 
deeply concerned with both these great policies. We are anxious 
that they should be reconciled in the best manner possible. 
The serious dissatisfaction of the law-enforcing officials with the 
existing legal situation as to police detention and investigation 
makes it desirable for Congress to reconsider this law as a whole. 
H.R. 3690 is not the right way to go about it, in our opinion, 
but we hope that better measures can be devised to meet the 
proper wishes of the law-enforcing officials. Our main purpose 
is to aid your Committee and other members of the two Houses 
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of Congress in exploring this important problem with the 
thoroughness it deserves. We accordingly requested those of 
our members who have most studied the problem to prepare a 
full memorandum on the pertinent issues involved. This 
memorandum, while not to be understood as a statement on 
behalf of the Bill of Rights Committee, is transmitted to you 
herewith because we believe that it fairly and helpfully presents 
the subject of detention after arrest in relation to both civil 
liberties and the efficient suppression of crime. 


The most disturbing feature of H.R. 3690 is its tendency to 
encourage violations of several very important Acts of Congress 
which require an arrested person to be speedily taken before a 
United States commissioner or other committing magistrate. 
The bill does not purport to amend these statutes; it does not 
even cite them. Hence there is danger that during the discussion 
of H.R. 3690 these fundamental statutes will be eclipsed by the 
bitter controversy over the McNabb case. ‘Therefore, we 
respectfully urge your Committee not to lose sight of these 
statutes. We earnestly hope that you will have them constantly 
in mind, that you will weigh their importance, and consider the 
effect of H.R. 3690 upon the probability that they will be 
obeyed or disobeyed by the law-enforcing officers. We venture 
to suggest that the central question before your Committee is 
the desirability of these statutes as they now read. 

These Acts of Congress (all cited in Hearings, page 28) im- 
pose a brief time-limit on the police who arrest a person charged 
with a crime in the District of Columbia or with a federal 
offense. (If the arrest is under a warrant, the warrant itself 
may impose the time-limit, which is “‘forthwith” for the District 
of Columbia police.) After the brief time-limit expires, the only 
way to make further detention lawful is an order from a court 
or a judicial officer. So the statutes order the police to bring 
their prisoner to a committing magistrate, who conducts a 
hearing to determine whether there is probable cause to believe 
the accused guilty of the offense for which he is charged. If not, 
the magistrate releases the prisoner; but if he finds grounds for 
holding the accused, then he either admits him to bail or places 
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him in the custody of the marshal. ‘The time-limit varies. As to 
the two groups of law-enforcing officers whose activities are said 
to be most affected by the McNabb case, the District of Columbia 
police are directed by a statute substantially unchanged since 
1862 to convey the arrested person before the proper court 
‘““¢mmediately and without delay’? (D.C. Code, 1940, § 4—140); the 
officers of the Federal Bureau of Investigation are ordered by 
an Act of 1934 to take their prisoner before a committing 
magistrate ‘“‘zmmediately’ (5 U.S.C. § 300a). Other specific 
statutes make the time-limit ‘“‘forthwith’ or ‘immediately.’ A 
statute applicable to federal officers in general (18 U.S.C. § 595), 
which became law in 1893, contains no express time-limit but 
has been judicially interpreted to mean ‘“‘wzthout unnecessary delay” 


‘ 


or ‘‘as soon as circumstances will permit.’’? (Bullock v. United States, 
D.C. App. 1941, 122 F. 2d 213, 215; United States v. Ebbs, 
D.N.C. 1881, 10 Fed. 369, 375.) Insofar as state law affects the 
custody of persons arrested for federal offenses, most states have 
similar legislation requiring prompt production before a com- 
mitting authority (fully cited in 318 U.S. 342-343, note 7.) 


‘The purpose of the statutes,’ as summed up by the 
Attorney General, “‘is, of course, to subject the legality of 
detention to judicial scrutiny at the earliest practicable 
moment to afford the defendant an opportunity to obtain 
counsel and, if the offense is bailable, admission to bail. 
Indirectly, they are designed to safeguard against the 
‘third degree’ and similar police abuses from which, | 
know you will agree, Federal justice has been happily and 
remarkably free.” (Hearings, Pages 28-29.) 


The federal law-enforcing officers have a very hard task in 
obtaining the evidence which is necessary to indict and convict 
for the shrewd and desperate crimes with which they are now 
confronted; and the Washington police find it difficult to trace 
offenders amid a rapidly moving population housed under 
congested conditions. Consequently, the officers have sometimes 
been tempted to violate the prompt production statutes, for two 
practical reasons. First, they want to prolong the opportunity 


for questioning the prisoner and obtaining confessions or other 











244 SUPREME COURT DECISIONS 


information which may be subsequently used against him or in 
arresting and convicting persons associated with him. Second, 
in cases of crimes by gangs, the police who have arrested one 
suspect fear that the publicity of his early appearance in the 
commissioner’s office will warn members of the gang who are 
still at large, so that they may escape before the net closes or 
even perpetrate more crimes in a rush; hence the police would 
like to wait until everybody is rounded-up and produce them all 
at once before the commissioner. 

The Acts of Congress do not mention any penalty for such 
violations of the statutory time-limits (except that the general 
statute deprives the offending officer of mileage fees). Before the 
McNabb case, there was no effective penalty in operation. The 
police could safely obtain confessions during unlawfully pro- 
longed detention and use them at the trial, so long as the con- 
fessions were held by court and jury to be voluntary, i.e., not 
given because of threats or mental suffering or for other im- 
proper motives which might render the confessions untrust- 
worthy. Illegal imprisonment did not keep the confessions out. 

Then came the McNabb case which did impose a drastic 
penalty. The seven majority Justices held that unlawful deten- 
tion shut out the confession. ‘The decision made the speedy 
production statutes really mean something. ‘The police were 
no longer left free to enforce the law by disobeying the law. 

H.R. 3690 simply removes this penalty, and stops. It puts 
the law back just where it was before the McNabb case. It 
does not change the statutes in which Congress orders the 
District of Columbia police and the Federal Bureau of Investiga- 
tion and other arresting officers to take their prisoners speedily 
to a magistrate. The bill merely says that the officers can once 
more disregard the orders of Congress when they see fit, without 
any serious danger of disagreeable consequences. 

The Committee on the Bill of Rights concludes that the 
enactment of this brief measure would be undesirable. We 
understand the present difficulties of the police and believe that 
they ought to be lessened by suitable legislation and administra- 
tive changes. But whatever the defects of the existing law, there 
must be some better way for Congress to promote efficient law 
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enforcement than by condoning official lawlessness. Strict 
observance of some reasonably definite and rather short time- 
limit for the detention of a prisoner after arrest without judicial 
sanction is vital to personal liberty. Congress has recognized 
this in the numerous statutes already described. The real issue 
is—What is the proper time-limit under the conditions of the 
present day? H.R. 3690 fails to deal squarely with this issue. If, 
as its supporters contend, the existing statutory requirements are 
too stringent and interfere unduly with the efficient suppression 
of the kind of criminals the police have to face today, then we 
respectfully submit that Congress should lengthen the time- 
limit and not merely grant immunity for violations of its own 
positive directions. If, on the other hand, the existing time-limit 
is still essential for the protection of individual liberties, then it 
ought to be strictly observed or else it becomes a pious and 
meaningless wish. In short, the time-limit for production before 
a committing magistrate is so important that Congress should 
not change the present law without a thoroughgoing considera- 
tion of the whole problem of detention after arrest in all its 
aspects. Such consideration might conceivably lead to revision 
of all the present statutes on prompt production so as to provide 
a somewhat more flexible time-limit for arresting officials, 
with new statutory safeguards to insure observance of this time- 
limit and prevent abuses like the third degree which prolonged 
detention inevitably tends to facilitate. 


‘To sum up our main objections to H.R. 3690: 

first, it takes away the only existing strong incentive for 
obedience to the time-limits established by Congress without 
substituting any other effective sanction. The McNabb rule 
may not be the best sanction, but it is better than no sanction 
at all. It is all we have now. The bill pulls the teeth from the 
prompt production statutes and puts nothing in their place. 

Second, the bill offers no adequate solution of the problem of 
police detention and investigation. It deals with it partially 
and indirectly. It removes the effective sanction for the rule of 
speedy production without revising the rule itself. It changes a 
small portion of the law of police detention without including 








246 SUPREME COURT DECISIONS 


any provisions to take care of the consequences of this change 
upon official observance of Acts of Congress or upon individual 
liberties. ‘The bill is like a man carrying a ladder down a 
crowded street, who swings the short end without looking to see 
where the long end is going. 


Therefore, we request your Committee not to recommend 
the enactment of this bill. 
Respectfully submitted, 


THE COMMITTEE ON THE BILLs OF RIGHTs, OF THE 
AMERICAN BAR ASSOCIATION 


BurRTON W. MussEr, Chairman W. E. Morse 
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MEMORANDUM 


On THE DETENTION OF ARRESTED PERSONS AND THEIR 


PRODUCTION BEFORE A COMMITTING MAGISTRATE 


Transmitted to Sub-committee No. 2 of the Committee on the 
Judiciary of the House of Representatives with the 
Statement of the Bill of Rights Committee 
of the American Bar Association 


on H.R. 93690. 


Prepared by Some Members of the Bill of Rights Committee 
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OUTLINE OF MEMORANDUM ON DETENTION 


AFTER ARREST 


THE RELATION OF PROMPT PRODUCTION TO EFFI- 
CIENT LAw ENFORCEMENT..... 


THE RELATION OF PROMPT PRODUCTION TO PER- 
SONAL LIBERTY AND OTHER INDIVIDUAL RIGHTS 


THE ONty EFFECTIVE SANCTION BEHIND THE 
EXISTING PROMPT PRODUCTION STATUTES IS 
THE McNass RULE 


AN EFFECTIVE SANCTION IS NEEDED...... 


THE PRESENT DiIsTURBING SITUATION CALLS FOR 
COMPREHENSIVE ACTION BY CONGRESS 


CONSIDERATIONS ON THE PROPER TIME-LIMIT... .. 


CONSIDERATIONS ON THE PROPER PENALTY FOR 
EXCEEDING THE TIME-LIMIT.... 


CONSIDERATIONS ON RELATED IssuEs 
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THE DETENTION OF ARRESTED PERSONS AND 
THEIR PRODUCTION BEFORE A 
COMMITTING MAGISTRATE 


Since the statutory rule requiring the police to bring an 
arrested person speedily before a magistrate is, like other basic 
rules of criminal procedure, a compromise between public safety 
and individual liberty, we shall first discuss the relation of the 


rule to each of these great policies in turn. 


The Relation of Prompt Production to 
Efficient Law Enforcement 


We start our inquiry with the realization that the task of offi- 
cers charged with suppressing federal offenses (as distinguished 
from the metropolitan police problem in Washington) has become 
very difhcult in recent years. ‘They are confronted with the in- 
creasingly interstate nature of crime, both in fact and under new 
Acts of Congress. The agents of the Federal Bureau of Investiga- 
tion have been forced to deal with desperate gangs, armed with 
machine-guns and other weapons formerly unknown to offenders, 
and enabled by automobiles to escape rapidly from the scene of a 
kidnapping or bank robbery and scatter themselves over half-a- 
dozen states without attracting observation. The present war 
added spy rings and sabotage gangs. Great public dangers, like 
those caused by the landing of the eight German saboteurs in 
1942, have been averted by the skill and energy of the members 
of this Bureau. 

Officers faced with such a hard and dangerous task naturally 
desire to make use of every resource that is in fact available 
in order to put public enemies where they can do no more harm. 
For example, whereas conditions in this country occasionally 
make it difficult to obtain needed information until somebody is 
arrested, once a suspect is in custody, much can often be learned 
from questioning him. ‘The statements thus obtained from the 
prisoner may serve as confessions to be used at his own trial; or 
they may give clues leading to the discovery of objective evi- 
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dence, like the whereabouts of loot or a kidnapped man or a 
dead body; or they may enable the officers to run down the 
prisoner’s associates who are still at large. Such customary in- 
terrogation after arrest is considered proper by our courts, so 
long as there is no coercion or other unlawfulness. But perhaps 
the desired information is not forthcoming within the brief 
period before Congress requires the prisoner to be brought to a 
United States commissioner. Then the officials have a strong 
practical reason for prolonging his detention until they find out 
whatever they want to learn. 


A second practical reason for prolonged detention is urged by 
the officers in cases of gang crimes, as described above—the danger 
that the usual publicity of the committal proceeding will warn 
the suspect’s associates. This may lead to his being kept in close 
custody long after he has told the officers all he knows. Inasmuch 
as the very fact of the suspect’s sudden disappearance from his 
customary haunts must often be an alarm-bell to his confeder- 
ates, we have some difficulty in seeing why he still has to be kept 
like an official secret. This is a topic which deserves considera- 
tion by your Committee, for the danger of a warning was 
stressed by the Attorney General! and has been forcibly pre- 
sented by a high official of the Federal Bureau of Investigation 
as follows: 


‘“Modern criminals seldom operate alone, and this is 
especially true with regard to the more serious violations of 
kidnaping, bank robberies and other similar crimes of 
violence. Immediate arraignment of the first member of a 
criminal gang who is arrested, with the resultant public 
record and publicity, would frustrate plans of enforcement 
officers to apprehend the other individuals and conspira- 
tors involved. The result would be a vast additional ex- 
penditure of money and the very definite possibility of an 
increase in the number of law enforcement officers killed by 
criminals. The situation becomes more aggravated in cases 
involving spy rings and sabotage gangs. The immediate 


1 Admission of Evidence in Certain Cases: Hearings before Subcommittee No. 2 


of the Committee on the Judiciary, House of Representatives, 78th Cong. Ist Sess., 
on H.R. 3690 (1943) page 35. This is cited hereafter as Hearings. 
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arraignment of the first spy arrested would jeopardize the 
entire investigation and cause the other conspirators to flee 
and would further jeopardize the Nation’s security. Ex- 
pediency rather than immediacy should be a determining 
factor in deciding how soon in the public interest an indi- 
vidual taken into custody should be arraigned.”’ 


Thus far we have been presenting the practical needs of the 
national enforcement officers. The District of Columbia police 
are not in quite the same situation. The evidence submitted to 
your Committee indicates that the Washington police deal 
largely with run-of-the-mill crimes, such as occur in any large 
city in the United States. ‘They do not appear to be frequently 
confronted with desperate predatory gangs, as is the Federal 
Bureau of Investigation. Instead, their difficulties come from 
the rapid flow of population into Washington during the last 
decade, especially since war began, which has multiplied the 
opportunities for crime and the difficulties of detection. Their 
need to use prolonged detention seems less than the need of the 
national enforcement officers, because the crimes are less baffling 
and do not so often involve confederates who will escape if 
warned by the prompt production of a prisoner in court. How- 
ever, the officials of the metropolitan police department who 
appeared before your Committee feel strongly that the District 
of Columbia Code does not allow them enough time to make an 
adequate investigation. ‘They say that before they can get 
started with their investigation of the facts, the law obliges them 
to take the suspect before a magistrate, and then he is turned 
over to the custody of the United States marshal and they lose 
control over him. Thus Major Edward J. Kelly, the superin- 
tendent of police, testified:? 


**I say that we should be granted reasonable time for the 
police and investigating officers to conduct a proper in- 
vestigation, so that all cases where a crime has been com- 
mitted should be brought to a proper conclusion without 
any doubt whatsoever. It is drastically hard enough in 
these critical days, with the added population we now have 
in the District of Columbia and the many, many other 


2 Hearings, pages 5-7. 
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andicaps occurring on account of the national emergency. 
I do not mean that a person should be held forever, 
but should be allowed to stay in the custody of the police for 
a reasonable time until the investigation is concluded. 
The minute that he is removed from our custody, we cannot 
proceed satisfactorily any further in our investigation.” 


Great respect is due to these views of the national and metro- 
politan enforcement officers that they cannot suppress crime 
efficiently without exercising the power to detain a suspect 
beyond the statutory time-limit. Yet, even on the score of 
efficiency, there is something to be said against prolonged im- 
prisonment in violation of Acts of Congress. 

In the first place, lawless enforcement of law is liable to create 
resentment against law and government, which brings about 
more crimes and increases the difficult work of the police. As 
the National Commission on Law Observance and Enforce- 
ment (commonly called the Wickersham Commission) said at 
the outset of its Report on Lawless Enforcement of Law: 


“Respect for law, which is the fundamental prerequisite 
of law observance, hardly can be expected of people in 
general if the officers charged with enforcement of the law 
do not set the example of obedience to its precepts.” 


Secondly, the habit of lawlessness on the part of the police 
tends to lower the dignity of their employment and their sense 
of that dignity. Their fight against lawless men, if waged by 
forbidden means, is degraded almost to the level of a struggle 
between two law-breaking groups. Once the police officers 
assume the power to disobey such rules of law as seem to them 
inconsistent with the safety of the public, there is no telling how 
much this power will be used. ‘The whole machinery of justice 
becomes loose at the joints and begins to rattle. Law enforce- 
ment ceases to be impersonal. ‘The choice of which statutes the 
police are to obey and which they are to disobey will depend on 
personal factors such as the qualities of the head of the depart- 


3 Wickersham Report No. 11 (1931) page 1. This is in volume 4 of the cloth- 
bound edition of the complete Reports of the Commission. 
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ment and his immediate subordinates, the regulations the police 
establish for themselves, and the extent to which an energetic 
policeman may see fit to disregard even these regulations in 
order to get a dangerous criminal. The administration of justice 
tends to be a war where all rules are off except that the enemy 
must be defeated. 

Finally, the Acts of Congress directing speedy committal of a 
suspect operate, in some measure, to promote police efficiency. 
There is danger that the contrary practice of prolonged deten- 
tion will accustom police and prosecutors to proving their case 
out of the prisoner’s mouth, and thus tend to make them less 
zealous in the search for objective evidence. Wigmore remarks:4 


‘“*. . . any system of administration which permits the 
prosecution to trust habitually to compulsory self-disclosure 
as a source of proof must itself suffer morally thereby. The 
inclination develops to rely mainly upon such evidence, and 
to be satisfied with an incomplete investigation of the other 
sources.” 


The same point is stressed by the majority opinion in the McNabb 
case: 
‘*. , . this procedural requirement . . . aims to avoid 


all the evil implications of secret interrogation of persons 
accused of crime. It reflects not a sentimental but a sturdy 
view of law enforcement. It allows easy but self-defeating 
ways in which brutality is substituted for brains as an 
instrument of crime detection.”’ 


So far as efficient enforcement is concerned, the police can 
make a persuasive reply to the three points just set forth. They 
can prove that they do in fact use brains in their investigations 
and they do get results. After all efficiency is their regular job 
and they ought to know more about it than anybody else. The 
question whether prolonged detention helps or hinders an 
adequate investigation of a serious crime is a matter of judg- 
ment, and the police are the experts. Certainly their judgment 
that prolonged detention in appropriate cases promotes efficiency 





48 Wigmore, Treatise on Evidence (3d ed., 1940) § 2251. 
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ought to carry great weight. There is much force to what the 
enforcing officers say about their two practical needs—for an 
adequate opportunity for investigation after arrest and for avoid- 
ing warnings to confederates. Even though we believe that 
H.R. 3690 is not the right way to attain those purposes, we hope 
that some other way can be found to prevent the statutory time- 
limit on unauthorized police detention from interfering with 
efficient and proper methods of suppressing crime. 

The rule in the McNabb case operates as a sharp check upon 
these practices of the law-enforcing officers. If it stimulates 
them to obey the prompt production statutes, then the interroga- 
tion is cut short before they have obtained the desired informa- 
tion. If, on the other hand, the officers disobey the Acts of Con- 
gress and prolong the questioning until they are satisfied, they 
will find themselves unable to use the confessions at the trial. 
Whichever happens, the officers regard the McNabb rule as an 
interference with their difficult and dangerous task of suppressing 
crime. This is the main argument brought forward by the sup- 
porters of the bill before your Committee. ‘They urge you to give 
the law-enforcing officers a free hand to use the methods which 
they consider most likely to succeed. 

Yet efficiency in the pursuit of the guilty is not the sole test 
of criminal procedure. The long tradition of the common law 
has built up institutions and devices which plainly hamper 
efficiency to some extent. These are designed to protect the inno- 
cent against powerful government officials, and also to insure 
that all prisoners, whether innocent or guilty, shall be treated in 
ways that fit in with the kind of society we want. For example, 
no matter how efficient a Gestapo or a GPU might be, we do not 
like that sort of thing in the United States. It is particularly 
important to remember that criminal procedure is not framed 
just to reach obviously guilty men; it must take care of the inno- 
cent and the doubtful cases too. Before trial we cannot have one 
rule for innocent prisoners and another rule for guilty prisoners, 
because we do not know which are which until the verdict of 
conviction is given. That is the task entrusted by our law to the 
jury. Their function of sifting the innocent from the guilty must 
not be usurped by the police, no matter how able and devoted 
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they may be. The law presumes that all prisoners are innocent 
until they are proved guilty and requires them all to be handled 
before trial by methods which are suited to innocent men. The 
only qualification is, that when there is considerable reason to 
think that a man may be guilty, then he may be put in custody by 
carefully planned methods, so as to make sure that he will be on 
hand to let a jury decide whether he is guilty or not. In short, 
we have always recognized that efficiency must give way some- 
what for the sake of liberty and decency. 

It is natural that men engaged in law enforcement, often at 
the risk of their lives, should stress efficiency. ‘Their absorption 
in their work creates an understandable desire to accomplish 
that work without hindrance from legal barriers. Still, Congress 
does not sit solely to carry out the wishes of government officials. 
Efficiency has to be somewhat offset by other purposes, and 
Congress on behalf of the people is charged with the protection 
of these other purposes. 


The Relation of Prompt Production to Personal Liberty 
and Other Individual Rights 


Among the deep-seated traditions of Anglo-American law is 
hatred of prolonged imprisonment of a citizen by the uncon- 
trolled will of executive officers. Consequently, the law has 
insisted for many centuries that imprisonment must be authorized 
by a judicial officer (except for the brief emergency of arrest 
without a warrant). This tradition is embodied in the various 
Acts of Congress already described which require speedy pro- 
duction of the prisoner before a magistrate, usually a United 
States commissioner, who though not exactly judge is a court 
officer and hence independent of the Executive Department. 
These statutes have their roots in the indignation of our English 
ancestors against the Stuart kings who threw their opponents 
into jail for long periods without any charge of crime, just to 
keep them from stirring up trouble and frighten others into not 
defying the royal will, or sometimes to obtain desired informa- 
tion from such prisoners while they were in helpless isolation. 
To stop such practices, the rule of law grew up that the im- 


9 











256 SUPREME COURT DECISIONS 


prisonment of a man who has not been indicted is illegal unless 
ordered by a magistrate after he has satisfied himself at a hearing 
that the prisoner ought to be held to answer a specific criminal 
charge. This rule obviously involved a loss in efficiency, but it 
was cherished by our English ancestors nonetheless. ‘They were 
proud to contrast their freedom with the fate of Frenchmen who 
could be sent to rot in the Bastile on a King’s whim. 

The framers of our Constitution were thoroughly aware of 
the basic quality of this right not to be imprisoned without a 
proper charge of crime. They were assiduous readers of Black- 
stone’s Commentaries and had before them this passage, which was 
quoted in part by Alexander Hamilton in the Federalist (No. 


LXXXIV): 


‘Of great importance to the public is the preservation of 
this personal liberty; for if once it were left in the power of 
any, the highest, magistrate to imprison arbitrarily whom- 
ever he or his officers thought proper, (as in France it is 
daily practised by the crown—lI have been assured upon 
good authority, that, during the mild administration of 
cardinal Fleury, above 54000 Jettres de cachet were issued 

.) there would soon be an end of all other rights and 
immunities. Some have thought, that unjust attacks, even 
upon life, or property, at the arbitrary will of the magis- 
trate, are less dangerous to the commonwealth, than such 
as are made upon the personal liberty of the subject. To 
bereave a man of life, or by violence to confiscate his 
estate, without accusation or trial, would be so gross and 
notorious an act of despotism, as must at once convey the 
alarm of tyranny throughout the whole kingdom: bué con- 
finement of the person, by secretly hurrying him to gaol, where his 
sufferings are unknown or forgotten, 1s a less public, a less striking, 
and therefore a more dangerous engine of arbitrary government.’ ® 


Today this rule against arbitrary imprisonment has acquired 
fresh value for us because we have seen it flouted in European 
countries which were once highly civilized. We have heard of 
countless instances where men have been seized by the secret 
police without any charge of crime and held for many days of 


61 Blackstone, Commentaries (1787 ed.) pages 135-136 (italics supplied). 
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questioning while their families and lawyers and friends were 
ignorant even of their whereabouts. 

Unlawful detention impairs the most precious of all rights, 
the right to personal freedom. The Supreme Court has said 
through Mr. Justice Gray:® ‘‘No right is held more sacred, or is 
more carefully guarded by the common law than the right of 
every individual to the possession and control of his own person, 
free from all restraint or interference of others, unless by clear and 
unquestionable authority of law.’’ ‘The end of this quotation recog- 
nizes that even the right of personal liberty must give way to the 
requirements of public safety; but the necessity of the exceptional 
restraint on personal liberty must be determined by a judicial 
officer. There would be no protection from tyranny if the law- 
enforcing officers could themselves decide on the need for tearing 
a Citizen away from his home and his occupation and keeping 
him shut up for days. This is what John Adams meant by “A 
government of laws and not of men.’’* This principle of the rule 
of law goes back to the words of Magna Charta: 


‘‘No free man shall be taken or imprisoned or dis- 
possessed, or outlawed, or banished, or in any way de- 
stroyed, nor will we go upon him, nor send upon him, except 
by the legal judgment of his peers or by the law of the 
land.” 


For example, it is a fundamental principle of the common 
law that a citizen may not lawfully be arrested by a policeman 
or any other official merely because the official thinks such 
action to be for the public good. A policeman must be able to 
point to a specific statute or a specific rule of the common law 
which authorizes him to arrest and detain a citizen under the 
circumstances of the particular case. Often the lawfulness of the 
arrest is sanctioned by a magistrate before the arrest takes 
place; he issues a warrant directing the policeman to bring the 
suspect speedily before the magistrate for a hearing. In some 
situations, however, there is no time to get a warrant before 
arrest. Here the policeman is entrusted with the emergency 


6 Union Pacific Ry. Co. v. Botsford (1891) 141 U.S. 250, 251 (italics supplied). 
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power of deciding that a citizen ought to be in custody for 
the sake of public safety. Yet this emergency power involves 
such dangers of oppression that the law allows it to endure for 
only a brief space of time. A magistrate must speedily confirm 
the detention, otherwise it becomes illegal. Furthermore, this 
emergency power is carefully limited. ‘There must be good 
grounds for suspicion and the suspicion must be reasonably 
directed toward the particular person arrested. The law does 


not authorize raids and dragnets arrests in which a number of 


persons are seized by the police without a warrant in the hope 
that one or a few of them may turn out to be connected with 
some crime. Information collected from prisoners after they 
have been thus arrested does not make up for the absence ot 
evidence against them at the time of their arrest. 

Stull more important in connection with H.R. 3690 are the 
legal limits upon detention after arrest. The object of arrest 
under our law is not the sequestration of a suspected person or 
his interrogation, but to be sure of his responding to a criminal 
charge. We have found no indication that there was ever any 
law in the United States or England authorizing a prisoner to be 
detained for the purpose of facilitating investigation. Exactly 
the contrary has been repeatedly declared by state judges inter- 
preting prompt production statutes similar to the Acts of Con- 
gress already quoted. For example, Judge Williams of the Ohio 
Supreme Court said:? 

‘The right to make arrests without warrant, is conferred 
by the statute in order to prevent the escape of criminals 
where that is likely to result from delay in procuring a writ 
for their apprehension. . . . To afford protection to the 
officer or person making the arrest, the authority must be 
strictly pursued; and no unreasonable delay in procuring 
a proper warrant for the prisoner’s detention can be ex- 
cused or tolerated. Any other rule would leave the power 
open to great abuse and oppression. ‘The detention of the 
plaintiff in prison for a period of five days, and more, with- 
out any writ, or order of any court, and in disregard of his 


7 Leger v. Warren (1900) 52 Oh. St. 500, 508-509 italics supplied.) See also 
People v. Frugoli (1929) 334 Ill. 324, 333; and other authorities cited in Wickersham 
Report No. 11, page 34, note 41. 
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repeated demands to be given a hearing, was without 
excuse or palliation. None was offered. . . . The arresting 
officer, in such case, cannot justify the holding of the prisoner without 
warrant, on the ground that time is necessary to investigate the case, 
and procure evidence against him.” 


If the police or the prosecutors delay production in court, 
they are depriving the prisoner of his possibility of an early re- 
turn to freedom through either a discharge or bail. They are in 
fact exercising the power to impose a prolonged restraint on his 
liberty, which by law belongs only to judges and magistrates. 
It is immaterial under the existing law that the enforcing officers 
consider it essential to the public safety that the prisoner shall be 
held by them for questioning or kept hidden in order to avoid 
warning his confederates to escape. If your Committee is con- 
vinced that the law-enforcing officers should possess the power 
to make such decisions, then we respectfully submit that you 
should amend the various prompt production statutes so as to 
extend the time-limit of lawful detention, and that you should at 
the same time establish proper safeguards to prevent abuses of 
this hitherto unprecedented power. 


The need for such safeguards is made clear by a considera- 
tion of the important relation of the crime of prompt production 
in court to other liberties and privileges of the prisoner. As the 
law now stands, the prolongation of detention for purposes of 
investigation or to avoid warning associates tends to violate 
several rights which are expressly guaranteed by the Constitu- 
tion. 


In the first place, imprisonment incommunicado interferes with 
the right of habeas corpus, which is guaranteed by Article I, 
section 9, of the Constitution itself. If the prisoner’s family or 
friends or lawyer knew where he was, they could at once obtain 
habeas corpus and compel the immediate production of the pris- 
oner before a magistrate. If habeas corpus was brought, we believe 
that no court would permit custody without committal to be 
continued an instant because of the desirability of interrogation 
or the inadvisability of warning confederates. We know of no 
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case which could be cited to bar the wri. on such grounds. Yet 
secret custody does in fact stave off habeas corpus, because the 
prisoner’s family and lawyer and friends do not know who is the 
custodian to whom the writ should be directed. In effect, the 
arresting officers are suspending the writ of habeas corpus, al- 
though the Constitution forbids it to be suspended by anybody 
except in time of war or invasion, and then only by Congress 
and perhaps the President. The virtual suspension of habeas 
corpus by policemen will, we hope, be condemned by your Com- 
mittee, ever mindful of the obligation which, as Chief Justice 
Marshall declared,* Congress has “‘felt, with peculiar force,”’ 
from its very First Session,— 

“the obligation of providing efficient means by which this 
great constitutional privilege should receive life and 
activity; for if the means be not in existence, the privilege 
itself would be lost, although no law for its suspension should 
be enacted.” 


Either the detention for questioning should be made lawful by 
an amendment of the statutes, or else the police usurpation of 
power should be subject to a drastic penalty. 


In the second place, unlawful detention, so long as it con- 
tinues, takes away the right to bail if the suspect is accused of a 
bailable offense. This right is given by the Eighth Amendment 
of the Constitution to insure personal freedom even after a lawful 
arrest and even to a man who is actually guilty. Only a magis- 
trate can grant a prisoner bail. Those who keep him from the 
magistrate are denying him the right to bail. 


Thirdly, unlawful and secret detention takes away the right 
of the accused ‘‘to have the Assistance of Counsel for his defence,” 
which is guaranteed by the Sixth Amendment. Investigation is 
made easier if the prisoner is hidden away from lawyers who 
might advise him of his rights with respect to interrogations and 
confessions or obtain his immediate committal by habeas corpus. 
Yet the Supreme Court, through Mr. Justice Sutherland and 


8 Ex parte Bollman and Swartwout (1804) 4 Cranch 75, 95. 
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Mr. Justice Black, has twice declared that a prisoner ‘“‘requires 
the guiding hand of counsel in every step in the proceedings 
against him.’® Thus the constitutional right is not limited to 
legal representation during the trial. From the moment of his 
arrest the prisoner needs legal help to procure his discharge if 
the evidence against him is insufficient, to advise him about his 
statement during preliminary examination before the magis- 
trate, to arrange for bail, and to protect him from abuses during 
confinement. Nevertheless, the practice of keeping a prisoner 
segregated from the outside world has become sufficiently fre- 
quent to bring into common use in American police circles the 
word incommunicado. 


‘“The use of a foreign phrase for which there is no exact 
English equivalent indicates that the practice is regarded as 
alien to our habits and traditions.’’!°® 


Finally, prolonged unlawful detention tends to impair the 
right of the accused under the Fifth Amendment not to be 
“compelled in any criminal case to be a witness against himself.” 
It is true that this Amendment has been interpreted not to for- 
bid the questioning of a man in custody who is willing to answer, 
when the interrogation is conducted without violence or mental 
suffering. Still, it is obvious that the line between proper and 
improper questioning may easily be passed. Nothing but the 
conscience of the officers protects a prisoner from milder or 
drastic forms of the third degree so long as he is in their uncon- 
trolled custody, removed from systematic prison regulations and 
isolated from the outside world. 

Experience in the States has shown that strict observance of 
the requirement for prompt production in court is one of the best 
safeguards against the third degree. ‘The danger period, when 
the third degree is ordinarily administered, begins with arrest 
and ends when the police bring the prisoner before a magistrate. 
After that, the accused unless released on bail is taken from the 
police and committed to jail in the custody of the marshal who is 


® Powell v. Alabama (1932) 287 U. S. 45, 69, Johnson v. Zerbst (1938) 304 U.S. 
458, 463. (italics supplied) 
10 Wickersham Report No. 11, page 37. 
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less apt to allow the third degree, since he lacks strong motives 
for getting convictions. Also any subsequent violence might 
leave traces which would have to be entered on the jail records 
of the physical condition of prisoners. ‘Thus, whether the accused 
is bailed or jailed, the danger period is usually over at this point. 
The investigation into Lawless Enforcement of Law conducted 
for the Wickersham Commission showed that out of 106 cases 
reported between 1920 and 1930 in appellate courts where use 
of the third degree was charged, there were only 7 cases in which 
the prisoner declared that the third degree was used after he had 
been brought before a committing magistrate.!' The police 
know that they must get in their work before the suspect appears 
in the magistrate’s office. If they keep him away from the magis- 
trate for days and even weeks, they thus prolong the oppor- 
tunities for unduly protracted questioning and physical coercion. 

The Bill of Rights Committee hopes that the third-degree 
practices described in the Wickersham Report are not now and 
never will be found among federal police We fully realize that 
the officers of the Federal Bureau of Investigation and other 
national enforcing agencies have been commendably free from 
improper coercion, as the Attorney General told your Com- 
mittee. However, there is no guarantee that such self-restraint 
will continue indefinitely when new chiefs take charge of these 
agencies. The District of Columbia police are, we trust, equally 
worthy of praise for their present conduct; but they are sub- 
jected to temptations to which they did succumb in the past, 
and were severely condemned by the United States Supreme 
Court.'? The possibility that coercive methods may recur is 
indicated by a recent decision of the Circuit Court of Appeals." 
The third degree is unfortunately such an ever-present danger in 
American police administration, that wise safeguards against 
its appearance ought not to be disregarded, no matter how high 
existing standards may be in the particular law-enforcing agency. 


11 Wickersham Report No. 11, pages 169, 210-211. This causes us to question 
the contrary view expressed in Hearings, 13. 

12 Ziang Sung Wan v. United States (1924) 266 U.S. 1. See also Perrygo v. United 
States (1924) 55 App. D.C. 80, 2F. 2d 181; Wickersham Report No. 11, pages 
241-242. 

13 Bullock v. United States (D.C. App. 1941) 122 F. 2d 213, 215. 
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What has already been said about the danger period shows 
that a very important way to prevent the use of improper pres- 
sure from being used to obtain confessions and clues is to 
shorten the danger period by obtaining the prompt production 
of a prisoner before a magistrate, after which he should be out 
of the control of the police. When this happens, the police 
know that they have only a short time for investigation; conse- 
quently they begin legitimate questioning and then search for 
outside facts with immediate energy, so that prompt production 
may actually increase the efficiency of law enforcement instead 
of interfering with it. There is then no opportunity for pro- 
tracted interrogations lasting several days and nights, which 
may be carried to the point of producing mental suffering. 
Violence is less probable when scars will not have time to heal 
before the magistrate sees the prisoner. Furthermore, this 
remedy for the third degree has the advantage of being more 
easily enforced than any other safeguard which has been sug- 
gested. Coercion itself is always hard to prove because the 
questioning takes place in secret; but excessive length of con- 
finement is an objective fact which judges can easily discover 
and penalize. 


Therefore, strict observance of some rather brief time-limit 
upon the detention of suspects by the police is essential to the 
maintenance of personal liberty and other constitutional rights. 
If the present statutory time-limits are to stand unchanged, as 
H.R. 3690 proposes, then Congress should be sure ,that they are 
obeyed. If anew and more flexible time-limit is to be established 
to meet the practical needs of the law-enforcing officers, that too 
ought to be obeyed. This means that, whatever the rule, it 
should be backed by an effective sanction, either by the penalty 
imposed by the McNabb case or by some better sanction which 
will insure strict observance of the statutory time-limit. 


The Only Effective Sanction Behind the Existing Prompt 
Production Statutes is the McNabb Rule 


No penalty is expressed in the various Acts of Congress which 


safeguard the fundamental right against arbitrary imprisonment 
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(except denial of mileage fees in 18 U.S.C. § 595). The Hearings 
contain nothing to show that, before the McNabb case, any 
penalty was in fact imposed upon a Washington policeman or 
national enforcing officer who had detained a suspect in custody 
for a longer time than these statutes allow. 

In legal theory, the prisoner can maintain an action for 
damages for wrongful imprisonment against the policeman. 
Perhaps a statutory action lies (under 8 U.S.C. § 43) for depriv- 
ing the suspect of “‘rights, privileges or immunities secured by 
the Constitution,” but we find no reported case of such an action 
against a police officer. A damage suit is sometimes a good 
remedy against a civilian who arrests wrongfully, but it is usually 
not worth bringing against a police officer. Jurymen are likely 
to be lenient toward the police, whom they regard as protecting 
society even if they do it illegally; and few policemen have 
sufficient means to pay substantial judgment for damages. It 
has been suggested (Hearings, page 18) that sureties on the 
policeman’s bond could be sued; but we have been unable to find 
a statute requiring either the District of Columbia police or the 
national enforcing officers to give a bond covering unlawful 
detentions.'* Your Committee will be able to ascertain whether 
a bond covering illegal police conduct is required by statutes or 
administrative regulations. Such a bond would insure collection 
of a judgment, but it would still be hard for the suspect to get the 
judgment from an ordinary jury. 

Disciplinary action, which was also mentioned at the Hear- 
ings (page 19), is not likely to be used against the policeman by 
his superior officers who regard prolonged detention of prisoners 
as necessary for the efficient suppression of crime. ‘The policeman 
who keeps the suspect shut up for questioning has done just 
what his superiors wanted him to do, what they perhaps ordered 
him to do, so they are the last people in the world to feel like 
punishing him. If we are wrong in this belief and if disciplinary 
action is in fact employed for unlawful detention during interro- 
gations, we submit that your Committee should be given in- 
stances where such action has been taken. 


14D. C. Code, 1940, § 4—109, requires a bond only of police-officers ‘‘entrusted 
with the keeping of money and valuables.”’ 
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The McNabb rule excluding confessions obtained during un- 
lawful detention is an effective penalty for violation of the Acts of 
Congress. Despite possible shortcomings which we shall discuss 
later, it is the only effective penalty now existing. H.R. 3690 
will remove this sanction and leave the statutes merely pious 
hopes. 


An Effective Sanction is Needed 


The probability of frequent official disregard of the prompt 
production statutes in the absence of some effective penalty is too 
plain to be ignored. We naturally hesitate to charge the District 
of Columbia police and the Federal Bureau of Investigation 
with violations of law, but several decisions by the Supreme 
Court and United States Circuit Courts of Appeals, and the 
testimony of high officials before your Committee, leave no room 
for doubt that a good deal of unlawful detention has been going 
on lately, some of it far beyond the statutory time-limits. 

The District of Columbia police are ordered by Congress to 
bring arrested persons before a proper court ‘“‘immediately, and 
without delay.’ Yet these police kept Mitchell in the police 
station more than a week for interrogation about larceny and 
housebreaking and for tracing stolen goods.'> They detained 
Bullock for more than 36 hours for persistent and repeated 
questioning about the murder of a policeman, after which the 
jail physician treated him for wounds caused by ‘‘an abrasive 
influence.’’'® The Attorney General, Superintendent Kelly, and 
Assistant Superintendent Callahan described to your Committee 
a dozen cases during 1943 where the detention ran from 12 
hours to 8 days.!7 

The Federal Bureau of Investigation is ordered by Congress 
to bring its prisoners before a magistrate “immediately”. Yet 
agents of the Bureau held Dr. Gros for more than a week in a cell 
in their field office building; he confessed to draft evasion after 
being questioned by several investigators (without rudeness or 


15 United States v. Mitchell (1943) 138 F 2d 426; (1944) 12 Law Week 4329. 
16 Bullock v. United States, supra note 13. 
‘7 Hearings, pages 9, 32-33, 48-60. 
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bodily harm) for many hours daily during 5 days; meanwhile 
no friend or counsel was permitted to visit him.'* Haupt and 
five other relatives of the eight German saboteurs were questioned 
about treason during 3 or 4 days and were not taken before a 
United States commissioner until at least a month after their 
arrest and several weeks after they had signed confessions.'® 
Officers of this Bureau held Anderson and seven other strikers in 
custody in the company-owned Y.M.C.A. building for 6 days 
for intermittent questioning about dynamiting T.V.A. power- 
lines; meanwhile the prisoners saw neither friends, relatives, nor 
counsel.?° Bureau agents collaborated with state deputy-sheriffs 
in holding Runnels, a half-breed Indian, for 17 days in a solitary 
jail cell for questioning about a murder on a reservation, with- 
out aid of counsel. *! The Attorney General described two other 


cases. 2° 


We are especially disturbed by the waiver which the Federal 
Bureau of Investigation obtained from a suspect in the Haupt 
case ** and which reads like a customary form. Here the pris- 
oner consents to remain under the continuous physical super- 
vision of the special agents of the Bureau—‘‘This I regard solely 
as a step necessary for my protection during the progress of this 
investigation ... These words recall the phrase “protective 
custody”’, which has been often used by Nazi officials with re- 
gard to persons whom they hold incommunicado. Circuit Judge 
Major aptly inquired: ‘“‘Protection from what?” The court went 
on to hold such a waiver an invalid excuse for detention beyond 
the statutory time-limit. Consent obtained from a prisoner by 
his custodians under such circumstances was not voluntary. 

‘‘At no time were any of the defendants advised by counsel 
or otherwise as to their legal rights they were being de- 
prived of by the failure of the arresting officers to take them 


i8 


Gros v. United States (C.C.A. 9th, 1943) 136 F. 2d 878. 

19 Haupt v. United States (C.C.A. 7th, 1943) 136 F. 2d 661. 

20 Anderson v. United States (1943) 318 U.S. 350. 

21 Runnels v. United States (C.C.A. 9th, 1943) 138 F. 2d 346. 
*2 Hearings, page 33. 


2 Supra note 19. 
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before a committing officer. . . . Certainly it was not 
voluntary if he understood that this was a means of secur- 
ing protection from some danger or violence.” 


Oral consent to prolonged custody, when given by a prisoner 
without benefit of counsel, seems equally inoperative to legalize 
the failure of the police to comply with the statutory order to 
take him speedily before a magistrate. ‘This is strongly indicated 
by the reasoning of the Supreme Court in the recent decision of 
United States v. Mitchell. ** Within a few minutes of Mitchell’s 
arrival at the police-station, he freely admitted the theft of some 
cuff-links, told the officers of various other items of stolen prop- 
erty at his home, and consented to their going to his home to 
recover it. After this, the police held Mitchell for eight days 
without committal while he aided them in identifying the owners 
of the loot and clearing up about thirty housebreakings from 
which this booty came. ‘The precise point decided was, that the 
prompt confession and the stolen property were admissible 
against him. ‘he McNabb case was distinguished. ‘‘Here there 
was no disclosure induced by illegal detention, no evidence ob- 
tained in violation of any legal rights.” ‘The prolonged deten- 
tion came later and did not relate back to infect spontaneous 
disclosures made while the custody was still lawful. But as to 
the eight days’ delay, the opinion of the Court declared: ‘“‘Un- 
doubtedly, his detention during this period was illegal.” In 
other words, whatever was properly obtained within the time- 
limit comes in; imprisonment after the time-limit was unlawful 
despite the prisoner’s willingness to cooperate with the arresting 
officers. 

The Mitchell and Haupt cases do not discuss the effect of a 
waiver of prompt committal if executed by a prisoner after 
ample opportunity to consult his lawyer; but they appear to 
render immaterial any waiver, whether formal or informal, which 
is given without legal advice. It is not a good excuse for the 
police that a person suspected of crime told them it was all right 
for them to disregard positive orders from Congress. 


24 (1944) 12 Law Week 4329. For further facts see 138 F. 2d 426 and Hearings, 
pages 22-23, 31-32, 
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The numerous cases and testimony cited above show that 
federal officers consider it proper to disregard Acts of Congress 
whenever they see fit to do so in the interests of public safety. 
The very officers who are charged with enforcing the law are 
assuming discretion to violate the law. The agents of the Federal 
Bureau of Investigation have confined this power of discretionary 
disobedience to prisoners whom they decide to be dangerous 
criminals, but the Washington police have taken their time for 


95 


investigating all sorts of run-of-the-mill offenses. > The argu- 
ment that civil liberties must go by the board when the State is 
in real danger hardly applies to the theft of a saxophone. 

If H.R. 3690 is enacted, the McNabb rule will no longer 
prevent the investigation of such comparatively small offenses 
by prolonged detention zncommunicado in violation of the precise 
directions of Congress. 

The future gives even more cause for apprehension. ‘There 
is a progressive tendency toward stronger control of all sorts of 
affairs by the national government. Power breeds power, and 
as Madison said in the Convention of 1787, ‘‘all men having 
power ought to be distrusted to a certain degree.” The inclina- 
tion of enforcing officers to obey the prompt production statutes 
is likely to grow weaker as the desire for a strong national 
government increases. Unless strict observance of the statutes is 
required by Congress on behalf of the ordinary man, prolonged 
custody of arrested persons may become more and more com- 
mon. And nobody can guarantee that the people who will dis- 
appear for days or weeks will all be guilty of some desperate 
crime. Of course, nobody sheds tears over the plight of kidnap- 
pers and bank robbers held incommunicado. But new federal 
offenses are being rapidly created, so that the potential area of 
prolonged detentions is constantly widening. For example, cer- 
tain expressions of opinion are now federal crimes even in peace- 
time. Protracted questioning is just as appropriate for the in- 
vestigation of what the enforcing officers consider to be sedition 
as for crimes of violence. ‘The suspect need not be actually guilty 
to be unlawfully detained; it is enough if the officers think he 

Hearings, pages 33, 49-60, e¢.g., Torney case of stolen saxophone on page 54. 
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might be guilty. Administrations change and policies change; 
the commonly held thoughts of one year may next year become 
extremely distasteful to the government now in office. People 
who have always led law-abiding lives but whose views have 
suddenly become obnoxious to those in power may disappear 
and be questioned during a long period of ‘“‘expedient” imprison- 
ment. Their families will be as ignorant of their whereabouts as 
the families of German Social Democrats under Nazi rule. “The 
rights of the best of men are secure only as the rights of the vilest 
and most abhorrent are protected.” ?® The time to withstand 
any incentives toward Blackstone’s “‘“dangerous engine of arbi- 
trary government” is now. Instead, H.R. 3690 encourages that 
tendency by allowing the prompt production statutes to be vio- 
lated with impunity. 

How much discretion should the American people entrust 
to the Washington police, the Federal Bureau of Investigation, 
and other national agencies with respect to secret imprisonment? 
That is the real question raised by this bill. 


The Present Disturbing Situation Calls for 
Comprehensive Action by Congress 


That the present situation as to police detention between 
arrest and committal is disturbing, the foregoing discussion 
plainly shows. Here is a subject where it has always been con- 
sidered essential that individual rights should be carefully safe- 
guarded from uncontrolled official custody by the Constitution 
and statutes and courts. Yet men’s liberties are now largely de- 
pendent on what government officers do and not on what Con- 
gress says. ‘The law in action is all askew from the law in books. 

As found in the books, the law of detention after arrest falls 
into two parts: (1) the rule of prompt production before a magis- 
trate, laid down in statutes; (2) the penalty of exclusion of un- 
lawfully obtained confessions, laid down in Supreme Court de- 
cisions. Both parts have aroused acute dissatisfaction. The en- 
forcing officials dislike the rule as an interference with efficiency, 


26 Pound, J., dissenting in People v. Gitlow (1922) 234 N.Y. 132, 158. 
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and they frequently disregard it. United States Circuit Judges 
dislike the penalty and apply it with outspoken reluctance.?’ 
And a storm of criticism from other distinguished legal sources 
(to be specified later) has questioned this device for punishing 
the offending officer at the expense of the public. 

We venture to suggest that, in a general way, there are three 
courses open to Congress in the face of this highly unsatisfactory 
situation. 


First, Congress may enact H.R. 3690. All that we have 
previously said shows why we consider this bill an inadequate 
way out of the existing difficulties. By not touching the rule 
itself, it does nothing to make the police satisfied to obey the 
statutes; it does nothing to close the gap between law in books 
and law in action. It does alter the penalty, by removing it in- 
stead of improving it. Finally, it gives a free rein to the present 
tendency towards lawless enforcement of law which is the very 
evil most needing a remedy. 

It is a matter of grave concern to the bar when government 
officials contend that they cannot enforce the law efficiently 
without violating the law themselves. As the Wickersham Com- 
mission said: ?% 

” they are servants of the law, subject to its mandates 
and peculiarly charged with the duty to observe its spirit 
and its letter. ‘They should always remember that there is 
no more sinister sophism than that the end justifies the em- 
ployment of illegal means to bring offenders to justice. 

‘It is not admissible to do a great right by doing a little 
wrong. * * * It is not sufficient to do justice by obtaining 
a proper result by irregular or improper means.’ ”’ 


Doubtless, the officers’ violations of law are due to the desire of 
themselves and their superior to protect society from criminals, 
but in a way this only makes matters worse. Something is wrong 
if officials feel that the only way to protect society is by a course 





27 See Haupt v. United States (C.C.A. 9th, 1943) 136 F. 2d 661, 671; Mitchell v. 
United States (D.C. App. 1943) 138 F. 2d 426, 427; and the testimony of Circuit 
Judge H. M. Stephens, Hearings, pages 13-14. 


28 Wickersham Report No. 11, pages 1, 5. 
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of conduct which defies plain Acts of Congress. Either the course 
of conduct ought to be changed, or else the statutory time-limit 
ought to be changed. H.R. 3690 does neither. It leaves un- 
changed the statutes which impose the time-limit; it leaves un- 
punished the officers who disregard that time-limit. H.R. 3690 
invites all federal officers to pay no attention to the statutes 
about speedy production. If it passes, Congress will still order 
the officers: ‘‘Bring your prisoner before a commissioner im- 
mediately;” and then tell them ‘“‘Absolutely nothing will happen 
to you or your work if you keep a prisoner incommunicado as long 
as you please.” 

Most of the arguments for H.R. 3690 are really arguments 
against the speedy production statutes. The officers object to the 
McNabb case because it really makes those statutes mean some- 
thing. They assert that “expediency rather than immediacy” 
should be the test for the time of taking the prisoner to a com- 
missioner; but Congress has made immediacy the test. If they 
are right, then the statutes should be changed. If they are 
wrong, the statutes plainly need a drastic penalty to stop the 
present tendency to disregard them. At the present time the only 
penalty likely to produce obedience comes from the McNabb 
case. If that case does not establish a good permanent sanction, 
then Congress should substitute a better one. H.R. 3690 leaves 
us with nothing at all to make the time-limit work. 

Congress should be very reluctant to take away the only 
effective penalty now existing for violation of the fundamental 
right to have the continuance of custody determined by a magis- 
trate and not by the uncontrolled will of the police, however 
able and devoted they may be. 

A further objection to H.R. 3690 is indicated by the Attorney 
General’s testimony at the Hearings. The bill touches only one 
aspect of a large and complex problem which has many ramifica- 
tions. The main problem is: What ought to be the time-limit 
for detention after arrest—a time-limit which will be obeyed and 
will safeguard personal liberty without unduly interfering with 
the efhcient protection of society against criminals? If the 
present law asks too much of the officials, then Congress should 
change the law instead of authorizing officials to violate it. The 
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bill does not attack the main problem, but merely deals with 
the side-issues. We hope that Congress will not be content with 
such a partial solution. Instead, we respectfully submit that 
any legislation on this subjection should be based on a well- 
rounded consideration of the whole question of detention after 
arrest. When the proper standard of promptness has been fixed, 
whether it be the present time-limit or some new time-limit, 
then some effective sanction should be annexed to insure strict 
observance of promptness. If a longer time-limit is permitted, 
it may also be found desirable to add new safeguards to protect 
the privilege of habeas corpus, the right to counsel, and freedom 
from self-incrimination. The problem is too complex to be 
handled by a statute of thirty-seven words which leaves all the 


main issues at loose ends. 


Second, Congress may do nothing. The present almost un- 
workable condition of the law will then continue, subject to such 
adjustments of the McNabb rule as the Supreme Court sees fit 
to make through the slow process of blocking out the lines of 
official behavior in the few cases which may happen to come be- 
fore the Court for review. 

Legislative action seems to us a better way of cleaning up 
this complex problem of detention after arrest. Congress can 
take care of all its aspects at once, while a court has to wait for 
litigation to raise each issue in turn and can only do “‘here a 
little and there a little.’ Furthermore, Congress can base its 
decisions on a much wider range of evidence because it is not 
limited to what two contestants care to submit. It can summon 
anybody with material knowledge, examine official documents, 
and obtain (privately if necessary) the views of heads of enforc- 
ing agencies, who would be unlikely to appear at a criminal trial. 

We believe that H.R. 3690 should be rejected, but it will be 
a pity if the House Judiciary Committee feels obliged to let the 
problem of police detention drop then and there. ‘The McNabb 
case and the Hearings before your Committee have focussed 
public attention on this problem. They have shown the need 
for a thorough and careful reconsideration of the existing statu- 


tory and judicial law on police detention and investigation. 
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To put the matter another way. If the existing statutory 
standards of promptness do interfere unduly with the efhcient 
suppression of crime, by protecting liberty too much, then the 
vigorous enforcement of those standards may make it easier for 
serious offenders to escape. Whatever standards of promptness 
we have ought to be enforced vigorously, but Congress and the 
rest of us ought to be unhappy about it if the standards in ques- 
tion happen to be unsatisfactory. Congress ought to make the 
standards of promptness right and then be sure that the officials 
obey them. It is a mistake to have unsatisfactory standards which 
are disobeyed, as H.R. 3690 would allow. It is also a mistake 
to have unsatisfactory standards which are reluctantly obeyed. 
Many enforcing officers and other important persons de- 
clare this to be the situation under the McNabb decision. ‘Their 
worries are entitled to serious consideration, whatever may 
prove to be the best way of removing them. We hope that the 
present disturbing situation will lead your Committee to arrange 
for an investigation of the whole problem, now or at some future 


session of Congress. 


A third course is thus indicated as the best, namely, reconsidera- 
tion by Congress of all the law on police detention and investi- 
gation with such resulting statutes as may seem desirable. Our 
study of this subject suggests some of the questions which you 
may want to ask, although it does not lie within our province 
to supply the answers. 

With the possibility of this comprehensive Congressional 
action in mind, we mention three general topics which might 
then deserve extensive thought: 

1. A proper time-limit for detention before committal. 

This should, if possible, protect the prisoner’s rights and at 
the same time give an opportunity for investigation so satis- 
factory to the police that they will habitually observe the 
time-limit. 

2. A proper penalty for exceeding the time-limit. This 
raises the question whether the exclusionary device of the 
McNabb case is the most desirable permanent sanction, or 
whether some better sanction can be put in its place. 
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3. Several related issues which concern facilitating the 
efficient suppression of crime, and the safeguarding of in- 
dividual liberties. ‘These two objects will somewhat overlap. 


We accordingly present considerations which have come to 
our attention in connection with each of these three general 
topics, hoping that they may be of some use to the House 
Judiciary Committee. 


Considerations on the Proper Time-limit 


The most obvious need of all is to straighten out the present 
tangle about the time-limit on detention by the police after 
arrest. Everybody wants a time-limit which will work, which 
the arresting ofhcers will observe as a matter of course. The need 
for the use of a penalty will then be much less than now. The 
best assurance for obedience to law comes from common consent 
and a strong habitual inclination to follow the rules. ‘This is just 
as true for officials as for citizens. Also justice is more impressive 
and hence more effective when it runs regularly. Compare the 
effect of a modern prison with the prisons described by Fielding 
or Dickens, all sloppiness and lounging. The traffic-light turns 
red at periodic intervals. The judge opens court on time; the 
jurymen are on time; the lawyers are ready; the prisoner is 
brought right in. The public will gain if the prisoner is taken 
before a magistrate after arrest with as much routine as he 
is taken into the courtroom during his trial. The machinery 
ought to click. 

Let us begin by reviewing the various purposes which re- 
visers of prompt production statutes would aim to serve if pos- 
sible: (1) Uniformity. (2) Words which ordinary men will 
clearly understand. (3) To give the enforcing officers an ade- 
quate opportunity to investigate the crime by interrogation and 
running down clues, and avoid warning associates still at large. 
(4) To assure the suspect the essential benefit of a judicial 
authorization for his imprisonment, give him a lawyer’s help 
when he asks for it, and get him out of custody and back to his 
home and business as soon as he can furnish bail or establish 


want of probable cause. 
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The first two purposes should be easy to accomplish. If the 
new draft Federal Rules of Criminal Procedure are adopted by 
the Supreme Court, Rule 5 will replace about a dozen statutes ?° 
with varying standards of promptness by the single time-limit— 
‘‘without unnecessary delay.” This phrase is better than ‘‘forth- 
with’, which has dropped out of common speech, and than 
‘‘immediately’’, which, if it meant what it says, would oblige an 
officer arresting a man out in the country to travel to the com- 
missioner’s office with the speed of light. “he new words recog- 
nize that delay is inevitably caused by the journey to the com- 
missioner’s office and by the fact that the commissioner does not 
sleep there. ‘hey are a bit more flexible than the existing 
statutory language. 

All the trouble comes when one tries to carry out the third 
and fourth purposes both at once. The easiest way to satisfy the 
officers would be for Congress to fix a longer time-limit, big 
enough, as Major Kelly requested at the Hearings, *° “to con- 
duct a proper investigation, so that all cases where a crime has 
been committed should be brought to a proper conclusion with- 
out any doubt whatsoever.’ For example, the statute might 
read: 

*‘Any federal officer making an arrest . . . shall wethin 
erght days take the person arrested before the nearest avail- 
able commissioner a 


> 


Even this statute would be insufficient to provide the month’s 
delay which the Federal Bureau of Investigation thought essen- 
tial to efficient law enforcement in the Haupt case. *! But what 
has now become of the fourth purpose—protecting the pris- 
oner’s liberties? Imagine an innocent person shut up for a week 
in a cell or a hotel-room by the uncontrolled will of the Wash- 
ington police or the Federal Bureau of Investigation. And Con- 
gress has to assume that all suspects are innocent persons for this 
purpose, unless it wants to give government officers the power to 
convict anybody they please and sentence him to eight days in 


29 These statutes are cited by the Attorney General in Hearings, page 28 


3° Hearings, page 5. 
3 Supra note 19, 
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solitary confinement (except for the occasional companionship 
of the officers themselves). 

lhe officers would doubtlessly be equally contented with a 
more flexible type of statute, which would allow them a wide dis- 
cretion to detain an arrested suspect for any time that they 
reasonably needed under the particular circumstances of his 
case, in order to get evidence and avoid warnings to his unap- 
prehended friends. The Attorney General presented a bill to 
your Committee, *? which he thought would have this effect. 
[It requires production before a commissioner ‘‘ze7thin a reason- 
able time’ after arrest. This phrase would have the advantage 
of saving confessions where the delay in committal was brief and 
reasonably explained; here the existing tendency of lower courts 
to apply the McNabb rule rigidly is pretty harsh on the gov- 
ernment. However, it is not just a question of such trivial pro- 
longations of police detention. The Attorney General plainly 
expected that “a reasonable time’? might become a long time. 
He spoke of as much as eight or nine days being allowed where 
the prisoner was suspected of belonging to a gang of saboteurs 
or kidnappers who still needed to be rounded up. This would 
be about the same as a fixed statutory time-limit of ‘‘within eight 
days.” 

With the utmost deference to the Attorney General, we doubt 
whether this simple amendment of the prompt production stat- 
utes will legalize detention prolonged for investigatory purposes, 
is the officers wish, or do much more than make the time-limit 
a little more flexible. ‘The courts seem likely to construe “‘wthin 
a reasonable time’ as the equivalent of ‘‘without unnecessary delay” 
in the draft of Criminal Procedure Rule 5. Reasonableness will 
probably depend on the time required to carry the suspect to 
the commissioner, and not on the time desired to keep him away 
from the commissioner. The entire history of committal legis- 
lation leads to such an interpretation. 

Even if this bill or some other bill did legalize detention 
for, say, eight days without any resort to a magistrate, the obvi- 


ous advantages to the police would not prevent your Committee 


2 He tring . pages x Lye 
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a 


from considering the obvious disadvantages to the suspect’s per- 
sonal liberty. Such a measure would be far away from the Anglo- 
Saxon tradition that men should be imprisoned only by court 
order and should not be held incommunicado beyond a very short 
time. Does Congress want to suspend habeas corpus for eight days? 
Or deny bail for eight days? Or take away the right to advice of 
counsel for eight days? Yet the suspect will have to be deprived 
of all these rights if the position of the investigating officers is to 
be made secure. Otherwise the suspect can be taken out of their 
hands by habeas corpus on the first day of custody if his where- 
abouts can be ascertained: and then he will receive abundant 
legal advice and perhaps be sent home on bail. What now is 
left of all the secrecy and secluded interrogation which are said 
to be essential to efficient law enforcement? It is hard to see how 
any substantial extension of the statutory time-limit for com- 
mittal can be fitted into these constitutional rights. Nor are these 
the only constitutional difficulties. Our previous discussion ** has 
shown the novelty in our law of any plan which bases the length 
of detention on the need for interrogation or any other purpose 
except insuring the appearance of the prisoner to answer the duly 
authenticated charge of a specific crime. Appearance to stand 
trial is the reason for arrest. ‘The prolongation of detention for 
extraneous purposes without any court order might be held a 
deprivation of liberty without due process of law. 

If, instead of considering only the third purpose of giving the 
officers a free hand to suppress crime, Congress looks only at the 
fourth purpose of protecting the suspect’s rights, then the desir- 
able time-limit will shrink from eight days to about eight hours. 
Detention overnight till the magistrate reaches his office seems 
as much as any possible innocent citizen ought to undergo, with- 
out having access to his lawyer and a judicial determination of 
the propriety of his confinement. 

Enough has been said to show that it is hopeless to think of 
shaping the length of the period between arrest and production 
before a judicial officer so as to suit both sides. You cannot give 
the officers the long time they say they need for questioning and 


33 See pages 12 and 13 of this Memorandum. 
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catching accomplices, and at the same time give the prisoner the 
short time necessary to safeguard the rights of innocent men to be 
free and the rights of all men to counsel and bail and court orders. 
It is like the dream of putting the prices of essential commodities 
at a point which is high enough to let workmen and farmers and 
manufacturers have all the wages and profits they want and low 
enough to keep the cost of living delightfully cheap. Somebody 
has to give way in either case. In our case the Constitution and 
history indicate that most of the concessions had better come 


from the governmental side. 


Despite all this, we believe that Congress can give real help to 
the police in their desire of removing some of the obstacles which 
the existing law now puts in the path of efficiency. ‘The trouble is, 
we think, that the attack has not been directed at quite the right 
obstacles. Much of the discussion of the difficulties of investiga- 
tion since the McNabb case has concentrated on just one point, 
the period between arrest and production before a magistrate. At 
that point very little can probably be done, because early judicial 
intervention is so important for individual liberties. Perhaps the 
existing time-limits are a little too stringent, but any new time- 
limit is likely to be pretty short because the hardships of hiding 
a man from his family, his lawyer, and his chance of discharge or 
bail. May it not be that this whole past approach has been 
wrong? It has rested on the assumption that the period before 
committal is the only time available for a fruitful investigation. Is 
this assumption inevitable? Is it impossible for the police to get 
most of what they properly want after the prisoner meets the 
magistrate? It seems worth while to direct attention to this sub- 
sequent period. Even though the enforcing officers have testified 
at the Hearings that they cannot accomplish much after com- 
mittal, an inquiry by your Committee may ascertain that their 
opportunities can be greatly improved by rather slight legal 
changes. 

This suggestion will leave undisturbed the institution of 
judicial control over all imprisonment except during the brief 
emergency of arrest without warrant. At the same time, it may 
make it possible to satisfy the practical needs of the law enforcing 
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officers. The police do not oppose speedy committal for its own 
sake. ‘They dislike it because two of its present consequences now 
interfere with their efficiency.** ‘The police show first, that com- 
mittal now cuts short their interrogation of the prisoner, and 
secondly that it creates a publicity which warns associates still at 
large. But it may be practicable to work out devices which will 
prevent the speedy resort to a judicial officer from being accom- 
panied by these two undesirable consequences. 

We shall first take up the need of the police for more time for 
investigation. Assume that the magistrate, after promptly hear- 
ing the suspect, orders custody continued. Then we find it hard 
to see how this judicial proceeding necessarily cuts police inter- 
rogation short. True, the suspect is now normally transferred 
from the police to the marshal, but we do not understand why 
the marshal should object to having the police continue friendly 
questioning of his prisoner. The actual facts of the McNabb case 
(omitted from the Record before the Supreme Court *5) show 
that the prisoners were arrested early Thursday morning after 
the murder of an officer, and committed between 8:30 and 
10:30 A.M. for operating an illicit still; yet the marshal gave the 
officers of the Alcohol Tax Unit abundant opportunity to take 
the prisoners back to their own building to interrogate them 
about the murder until 1 A.M. Friday morning and during the 
next forenoon, until they were committed for murder. These 
facts raise an interesting problem considered later **, but the 
police had no reason to complain of the marshal. ‘The Washing- 
ton police, according to testimony at the Hearings, *7 used to be 
allowed by the marshal after the committal to take the suspect 
back to police headquarters for further examination; but since 
the McNabb decision the police have to go to the jail where they 
cannot learn so much. The Metropolitan Police Department 
thus describes the existing situation: #8 


34 See pages 3-6 of this Memoradum. 

35 The facts here stated are taken from the Government’s Petition for Rehearing, 
filed after the McNabb decision. 

36 Infra pages 48-49. 

37 Hearings, pages 6-7, 10, 47, 48. 


38 Hearings, page 47. 
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‘‘While arrangements have been worked out to provide 
for the interrogation of prisoners by the police subsequent to 


arraignment, thorough investigations, including the taking of 


the prisoner to crime scenes, the identification of the prisoner 
by victims, and other methods long in use and particularly 
effective in the solution of crime problems, are either so re- 
stricted as to be ineffective or they are denied to the in- 
vestigator entirely.” 


It seems possible that your Committee, after further inquiry, 
may find that relations between the police and the marshal can 
be ironed out by administrative adjustments. The government 
law officers may care to consider whether the McNabb case does 
really prohibit the taking of statements during /aw/ful detention 
after commitment. Of course, it is quite another matter if th 
marshal is blocking police questioning because he thinks it wou! 
not be friendly. 

Next, assume that the magistrate releases the suspect on bail. 
Here committal does affect interrogation. However, if the sus- 
pect is in a mood to confess freely, he can always confess at home. 
On the other hand, if what the police seek is a chance to cross- 
examine him with as much pressure as will not exclude his con- 
fession as “involuntary”, then this process has been cut short. 
What cut it short, however, was not so much committal as the 
right to bail. 


Finally, we ought to raise the possibility of a few cases of great 
public danger, where your Committee may conceivably feel that 
the Federal Bureau of Investigation ought to be enabled in some 
practical and lawful way to prolong custody incommunicado so as 
to do all they can to avert a national calamity. We are thinking 
of a case like that of the eight German saboteurs, ** except that 
military law happens to be inapplicable—some peacetime con- 
spiracy comparable to the English Gunpowder Plot of 1605. 
Habeas corpus cannot be suspended because there is no war or in- 
vasion. So ordinary civil rights are in force. The officers want 
to conduct a difficult secret investigation for which they are espe- 


7 Ex parte Quirin (1942) 317 U.S. 1. See the Attorney General's testimony in 
Hearings, pages 35-36 
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cially fitted. It is important for them to manage the whole 
inquiry and retain control of the prisoners; they will be impeded 
if they have to obtain a marshal’s permission to take suspects to 
the scene of the crime, and so on. Secrecy is essential, because 
several members of the gang are still at large. 

The ordinary mechanism of the federal prompt production 
status is ill-adapted to such a crisis for several reasons. Com- 
mittal is usually accompanied with publicity of various sorts. 
lhe prisoner can bring in any lawyer he wants, who might warn 
the confederates. The prisoner is taken out of the control of the 
arresting and investigating officers and handed over to the mar- 
shal to be put in a jail which is constantly visited by newspaper 
reporters. Moreover, there may be a difficulty in establishing 
probable cause against an arrested man who is nevertheless be- 
lieved to know a great deal about the conspiracy. The officers 
badiy need to get information from him in order to round up all 
the criminals, but they may not yet have enough evidence against 
him to make it certain that a commissioner will order him held on 
any charge. And he cannot easily be ordered held as a material 
witness because there is no pending prosecution with which to 
connect him. His continued imprisonment is an essential part of 
the investigation, but it will be remembered that our normal 
law does not regard investigation as in itself a legal ground for 
detention which can be set up in answer to habeas corpus. *®° The 
normal law holds the prisoner to insure his appearing to be tried 
for a specific criminal charge against him, and the officers are not 
yet ready to substantiate such a charge. 

In such a situation in the Saboteurs’ case, the Attorney Gen- 
eral told your Committee: *! “I specifically had to disregard the 
law requiring me to arraign all of them immediately, for the pres- 
ervation of the country.’? Something is plainly wrong with the 
law when our highest law officer feels forced to disobey it. Con- 
gress should try to give the Attorney General a statute which he 
can use to save the country. 

This can be done without extending the statutory time-limit 


*° Supra pages 12-14. 


“| Hearings, page 36. 
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for every federal and District of Columbia offense. The country 
can be saved without making it lawful for the Washington police 
to hold a man two whole days for investigation after the theft of 
a wallet containing $2.50, a cheap watch, and a pack of ciga- 
rettes. *? Production before a magistrate ‘“‘without unnecessary 
delay” is desirable for the normal law. Yet Congress may wish 
to make special provisions to take care of unusual alarming 
situations such as that already described. 

One possibility for consideration is a new statutory proceed- 
ing which might be called “investigatory imprisonment.” It 
would permit the Federal Bureau of Investigation to detain a 
man for a limited time, say a week, for the investigation of very 
dangerous crimes only. It would differ from normal confinement 
after arrest in the important respect that no probable cause of 
guilt need be established during the limited period. Congress 
could probably withhold bail because of the critical situation 
without violating the Eighth Amendment. ‘The Bureau, to exer- 
cise this extraordinary power, must receive a warrant specifically 
reciting the existence of the emergency as the cause for ordering 
this unusual procedure. If a proceeding for habeas corpus should 
be brought, such an order would conceivably be a sufficient 
justification for the imprisonment. 

‘The vital question is—Who shall sign the order? We think 
of two alternative possibilities, the President or a United States 
judge. (A third possibility is the Attorney General, or some other 
member of the Cabinet; but a high executive official is subject to 
somewhat the same considerations as the President.) 

There are obvious practical arguments in favor of the Presi- 
dent’s having power to sign the order for ‘‘investigatory im- 
prisonment”’ without obtaining any judicial approval. He will, 
of course, be fully informed of the crisis, and the arresting officers 
will naturally not act without his sanction. It can be contended 
that the courts should stay out of this affair; that it would be just 
a nuisance for the Federal Bureau of Investigation to have to in- 
terrupt its pursuit of dangerous conspirators in order to convince 


a judge of the need for taking these desperadoes into prolonged 


See the Smith case, Hearings, 49. 
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custody. When we are faced with a national calamity, Congress 
must trust the President to save the country in whatever way he 
thinks best. 

However, this last argument blurs the issue somewhat, be- 
cause it does not reveal the full extent of the suggested emergency 
power. It is not just a question of trusting the President to do 
what is right in a genuine emergency about imprisoning really 
dangerous persons. The point is, that when you leave the courts 
out, then you necessarily allow the President the power to decide 
that an emergency exists even though there is no emergency in 
fact, as a step toward imprisoning any person he wants out of the 
way. The suspect need not be actually dangerous; it will be 
enough that the President says he is dangerous. Furthermore, 
when you trust the President, you inevitably trust a mass of sub- 
ordinates too, from Cabinet members down to the upper grades 
of policemen. Much of what is done under the President’s signa- 
ture must, as a practical matter, be decided and planned and 
carried out by various officials. ‘These subordinate officials will 
actually wield the proposed Presidential power to imprison at 
will without any judicial sanction or any specific charge of crime. 
It is the subordinates rather than the President who are liable to 
exaggerate emergencies or select the wrong persons for arrest or 
otherwise abuse the executive power of suspending ordinary civil 
rights. 

During the obviously great emergency of war, risks may have 
to be run of executive mistakes and abuses in the seizure of the 
property or persons of civilians. A wartime Presidential power 
quite similar to the proposed peacetime power of “investigatory 
imprisonment” was exercised during the Civil War. In 1861 
Lincoln, on his own responsibility, suspended habeas corpus ‘in 
respect to all persons arrested, or who are now, or hereafter dur- 
ing the rebellion shall be, imprisoned in any . . . place of con- 
finement by any military authority . . .’* In 1863 Congress 
authorized him to suspend the privilege of the writ of habeas 
corpus ‘“‘whenever, in his judgment, the public safety may require 
it.”’ 44 ‘The possibility of mistakes and abuses by subordinates, no 


48 Proclamation in 13 Stat. 730. 
“412 Stat. 755. See Lincoln’s subsequent proclamation, 13 Stat. 734. 
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matter how great the President who nominally possesses the 
power of executive-imprisonment, is well illustrated by what 
happened under Lincoln. Commander Samuel E. Morison gives 
a few examples:*° 
‘““At the same time military officers, acting under orders 
from the State or the War Department, began to arrest per- 
sons suspected of disloyaity or espionage, and to confine 
them without trial in military prisons, for indefinite terms. 
Lincoln could not afford to indulge a meticulous reverence 
for the Constitution when the Union was crumbling; but the 
power he asserted ‘was grossly abused. A loyal mayor of 
Baltimore, suspected of Southern sympathies, was arrested 
and confined in a fortress for over a year; a Maryland judge 
who had charged a grand jury to inquire into illegal acts of 
government officials was set upon by a provost marshal’s 
guard while his court was in session, beaten and dragged 
bleeding from the bench, and imprisoned for six months; a 
former Congressman from Ohio, seventy years old, was 
arrested in his home by military authority, for alleged 
‘discouragement of enlistments’. His constituents elected him 
to the state legislature while in prison.” 


The British Parliament in both World Wars has authorized 
the King through his Ministers to make regulations which even 
suspend the famous provision of Magna Charta quoted early in 
this memorandum. *® They can confine anybody whom they 
consider dangerous. No charge of a specific crime is required; 
no judges can review the propriety of an imprisonment. Although 
the British courts, not being bound by a written Constitution 
like ours, have upheld the validity of this uncontrolled executive 
power to put civilians in jail, its dangers, even in wartime, have 
been forcibly urged by some able judges. The reasoning of Lord 
Atkin in 1942, for example, deserves the consideration of your 
Committee because it shows a fortiori the desirability of judicial 
supervision of imprisonment during peace: #7 


45 Morison, 2 Oxford History of the United States (1927) 255 

46 Supra page 0. 

47 Dissenting in Liversidge v. Anderson, [1942] A.C. at 244. See also Lord Shaw 
of Dunfermline, Rex v. Halliday, {1917} A.C. at 292; Roscoe Pound, ‘‘Administra 


tive Discretion and Civil Liberties in England’ (1943) 56 Harvard Law Review 
806; H. J. Laski, ‘“The Fundamental Law in England” (1918) 31 zd. 296, 
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“It has always been one of the pillars of freedom, one of 
the principles of liberty for which on recent authority we 
are now fighting, that the judges are no respecters of persons 
and stand between the subject and any attempted encroach- 
ments on his liberty by the executive, alert to see that any 
coercive action is justified in law.” , 


The case for the retention of judicial control of imprisonments 
even in an emergency, will become stronger if the judicial process 
can be modified easily to fit the emergency and avoid any serious 
impediments to effective production of the public safety. 

We believe that devices for this purpose can be found by your 
Committee. An abnormal type of detention may perhaps be 
desirable for extraordinary crises, detention designed to insure 
detection and not merely the prisoner’s appearance before a jury 
as in the usual case. But it is not absolutely necessary to leave 
the determination of the need for this abnormal imprisonment 
to the arresting officers. Instead, a court might decide that the 
need exists. This proposed extraordinary power should not, we 
suggest, be given to a United States commissioner. Prolonged 
police detention for investigatory purposes is such a sharp de- 
parture from the customary lawful treatment of citizens that the 
power to sanction it should be entrusted only to a United States 
judge. 


The problem how not to warn accomplices would, of course, 
arise in this extraordinary situation and also in less dangerous 
gang crimes. Here too we venture to think that the normal pro- 
cedure of committal can be reshaped to meet the practical pur- 
pose of the officers. What they really fear is not speedy com- 
mittal, but the usual publicity which attends it. This publicity 
can conceivably be omitted. We submit three devices to pre- 
serve secrecy whenever a United States judge is convinced that 
the danger of a warning really exists. First, instead of having the 
prisoner come into court, the judge can hold the hearing in the 
prisoner’s cell. If the mountain will not come to Mohammed, then 
Mohammed can go to the mountain. Second, the judge can im- 
pound the record until it can safely be laid open. Third, he can 
commit the prisoner back to the custody of the Federal Bureau of 
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Investigation instead of handing him over to the marshal for con- 
finement in a jail. Such judicial control would also avoid some 
of the evils of confinement tncommunicado, at least in cases not in- 
volving a national danger, because the judge could authorize the 
prisoners family and lawyer to visit him whenever they satisfied 
the judge that they could be ‘trusted not to warn the prisoner’s 
associates. All these devices would increase the efficiency of law 
enforcement and yet give scope to personal liberty. 

Still other devices to combine efficiency and speedy judicial 
control of imprisonment may be laid before your Committee if 
you should undertake a broad consideration of the problem of 
detention after arrest. 


The upshot of this discussion is, that your investigation may 
disclose various ways for improving the operation of the existing 
brief time-limit on police detention, and yet the time-limit itself 
may prove well worth preserving with some slight modifications 
in the direction of uniformity. 

In this connection, we suggest that complete uniformity is 
perhaps not essential. For example, the Metropolitan Police 
Department of Washington deals with a different type of offenses 
than the national enforcement agencies and so may not need 
quite the same powers. Furthermore, your Committee may wish 
to consider the desirability of some differentiation based on the 
nature of the suspect and the crime charged. A person charged 
with a misdemeanor might be treated differently from a person 
charged with a felony; and minor felonies may not necessarily be 
grouped with the more dangerous types. Persons who are first 
offenders if guilty at all might be treated differently from suspects 
with bad criminal records. Persons who operate singly might be 
treated differently from those who operate in gangs. Those 
known to be using or to have been using machine-guns or other 
diabolical weapons might be separately classed. Conceivably the 
Department of Justice might be authorized to certify particular 
persons as dangerous criminals or ‘No. 1” criminals, and then 
subject them to a somewhat different procedure after arrest. 
Although these classifications are rough, they will convey the idea 
which we have in mind. Such differentiation would have to be 
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worked out very carefully, so as not to deprive the persons in any 
proposed class of habeas corpus, bail, counsel, and a reasonably 
prompt judicial determination of probable cause for continued 
custody. Even those against whom the facts look blackest at 
arrest may really be innocent. 


Considerations on the Proper Penalty for 
Exceeding the Time-limit 


After the proper duration of detention after arrest has been 
determined and the mechanism of committal has been con- 
sidered in the light of the objections of the enforcement officers, 
you will probably wish to determine what sanctions should be 
imposed to insure strict observance of whatever requirements are 
henceforth imposed as to prompt production, etc. We hope that 
there will be less need for a penalty than now, in that the new 
time-limit law will accord much better with the needs of the 
police and so tend to receive willing obedience. Still, strict ob- 
servance is so important that there ought to be some effective 
penalty. 

The chief penalty now is supplied by the McNabb decision, 
which keeps out confessions obtained by violations of the time- 
limit. We have contended this sanction should not be taken away 
without putting something effective in its place. Yet the fact that 
the exclusionary device of the McNabb case seems to us the only 
effective sanction now operating does not mean that it is neces- 
sarily the best possible sanction. A broad investigation by your 
Committee may disclose some other sanction which is equally 
effective and less open to objections. At the same time you will 
weigh the advantages and disadvantages of the McNabb rule. 
This rule seems subject to change by Congress, if change is 
thought wise; for the Supreme Court based the rule, not on the 
Constitution, but on “supervision of the administration of 
criminal justice in the federal courts”? and ‘‘general legislative 
policy.” 

The McNabb sanction does have one great advantage. It 
makes intelligent superior officials hesitate before they authorize 


unlawful detentions. In any case where a voluntary confession 
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is important, they now know that such a confession will be useless 
if they get it by keeping the prisoner incommunicado for any length 
of time. 

On the other hand, the dissatisfaction with this decision 
cannot be lightly dismissed. Most state courts have refused 
to accept the exclusionary device as a remedy for unlawful 
detentions. We are also mindful of the reasoning in the dissent- 
ing opinion of Mr. Justice Reed. *° 

The law reviews criticize the McNabb case adversely. *® A 
similar provision in the Preliminary Draft of the Federal Rules 
of Criminal Procedure *° was dropped out in the revised draft of 
Rule 5 because it aroused so much opposition from the judges, 
prosecutors, enforcement officers, and other lawyers who sent 
their views on the draft to the Advisory Committee appointed by 
the Supreme Court. 

The device of excluding illegally obtained evidence in order 
to enforce lawful methods of criminal investigation, has several 
shortcomings. In the first place, as Judge Stephens told your 
Committee, *' the exclusion of the evidence does not punish the 
officer who unlawfully obtained it and does often punish the 
public by acquitting the accused for want of other evidence and 
setting him free to repeat his offenses. And where a new trial is 
ordered because the evidence was improperly admitted, the 
public is again punished by incurring a double expense. In the 
second place, the reason for exclusion has no direct relation to 
the trustworthiness of the evidence. For example, a trial judge may 
be completely convinced that a confession obtained after several 
hours of questioning is absolutely true, and yet he must shut it 
out under the McNabb rule. The primary purpose of a criminal 
trial is to ascertain the truth as to the guilt or innocence of the 
prisoner. Although rules of evidence sometimes force courts to 


*° See also the opinion of Swan, J., in United States v. Lee Hill (C.C.A. 2d, 
1932) 60 F. 2d 924. State cases are collected in the law reviews cited infra note 49; 
see also 3 Wigmore, Evidence (3d ed. 1940) §851. A thoughtful recent case is 
State v. Browning (Ark. 1944) 178 S.W. 2d 77 (with dissent). 

49 See 56 Harvard Law Review 1008; 28 Minnesota Law Review 73. 

5° Rule 5(b), quoted in Hearings, page 72. See pages 11-16 of Preliminary 
Draft. 


5 Hearings, page 13. 
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ignore pieces of probable truth for important reasons of policy, 
such sacrifices should be undertaken with caution and should be 
made unnecessary whenever the important policies can be ob- 
tained in a less costly way. In the third place, the McNabb rule 
warps the conduct of a criminal trial because it turns the atten- 
tion of judge and prosecutor and defense lawyer away from the 
main issues which determine guilt or innocence; the trial be- 
comes largely an inquiry into the misconduct of the police long 
after the crime itself was committed. The boundary line between 
lawful and unlawful detention is necessarily blurred, so that an 
immense amount of time and effort may be spent on the ad- 
missibility of the confession instead of being devoted to the proof 
of the crime itself. 

Stull another objection to the use of exclusionary devices is, 
that they do not furnish complete protection to the prisoner 
against the effectiveness of unlawful methods. This has long been 
recognized in the case of involuntary confessions. Officials have 
been known to use the third degree to get such confessions, 
although they cannot introduce the actual confessions in court. 
The third degree is worth while if it vields clues which will enable 
the officials to obtain evidence which is admissible. A similar 
argument will often apply to illegal detentions. The officials get 
the opportunity to question the prisoner for many hours. They 
learn about witnesses who will be useful to the prosecution. They 
learn about bloodstains or a hidden weapon or a buried body. 
The police go and look at the objective evidence thus revealed. 
They know that the prisoner’s confession itself will probably be 
kept out by the McNabb case, but the Supreme Court has not 
yet held that facts revealed to them during the unlawfully pro- 
tracted interrogation cannot be proved at the trial by eye- 
witnesses. Unless and until the Court does keep out the facts as 
‘‘a fruit of the poisonous tree”’ of illegal detention (on the analogy 
of a wiretapping case) °*, the officials may be able to use so much 
of what they have actually run down as a result of their question- 
ing that they will have enough for a conviction anyway, without 
bothering about the confession. Furthermore, the interrogation 


5? Nardone v. United States (1939) 308 U.S. 338. 
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of the first member of a gang to be caught may enable the police 
to arrest his accomplices, who cannot get off because of the 
violation of another man’s rights. °° 

So the officials may think it worth while to keep the prisoner 
incommunicado for the sake of all sorts of available information. 

‘These shortcomings do not seem to us reasons for abandoning 
the McNabb sanction so long as the law contains no other effec- 
tive sanction, but they are reasons for looking for a better sanction 


which can be put into force when found. 


Now suppose that the law can find a good way to punish 
these ofhcials themselves for the unlawful detention. Then, no 
matter how the policemen used the forbidden questioning, 
whether they got confessions or clues or tips on accomplices, the 
axe would fall on them just the same. Such a deterrent might be 
much more effective than the exclusionary device. Indeed, this 
plan would avoid all the shortcomings of the McNabb sanction. 
When the confession seemed altogether trustworthy, it could be 
used and so fewer guilty men would get off. The trial of the 
suspect would not be all tangled up with the trial of the police. 
And the public would not be punished at all—only the unlawtul 
detainers and the suspect. 

In order to reach the official violators effectively, we venture 
to suggest for your consideration the possibility of authorizing 
the trial judge and other United States judges to punish sum- 
marily for contempt any officer who detains a prisoner beyond 
the statutory time-limit without special judicial authorization. 
It is useless in our opinion to make unlawful detention an ordi- 
nary crime. The third degree is a crime in almost every state, 
and yet convictions are almost unknown. Prosecutors are un- 
willing to proceed and juries are almost sure to acquit. The way 
to punish the offending officer is to leave the whole matter in the 
hands of a judge subject to appellate review. Treat unlawful 
detention like ‘‘misbehavior of any of the officers of . . . courts 
in their official transactions” (28 U.S.C. § 385); if necessary, 
amend this section of the Judicial Code to include unlawful de- 


Goldstein v. United States (1942) 316 U.S. 114. 
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tention specifically among the contempts which can be sum- 
marily punished though not committed in the presence of the 
court. We think that the courts could be trusted to inflict the 
penalty only for serious departures from the time-limit. 

And even if some such new effective sanction be adopted, 
your Committee may also think it desirable to retain the 
McNabb sanction in a more flexible form. Congress might give 
the trial judge discretion to keep the confession out or let it in. 
This is the present practice of English judges. Under this sug- 
gested change the trial judge will not be obliged to exclude the 
confession automatically for every unlawful delay; but he will be 
free to do so when he considers the detention outrageously long, 
or when the nature of the imprisonment and the interrogation 
gives him doubts about truthworthiness, even though these doubts 
are not quite strong enough to convince him that the confession 
is involuntary and make him keep it out for that reason alone. 
In other words, such discretionary power might enable courts to 
handle better the troublesome border-line cases where secret 
inquisition during an unlawfully prolonged police custody tends 
per se to coerce a confession. 


Considerations on Related Issues 


Criminal procedure is liable to be warped from its proper 
function in two ways. It may be turned into a war by the claims 
of efficiency. It may become a game out of excessive regard to 
liberty. ‘The trial of a crime, and the proceedings before and 
after trial, should be neither a war nor a game. They should be 
an orderly determination of the innocence or guilt of the ar- 
rested person, with as much accuracy as is possible through 
methods suited to the kind of community in which we all want 
to live. 

Besides the two main topics just considered, there are several 
related questions affecting this purpose of the law, which your 
Committee may find worthy of attention. We have shown that 
the law of prompt production is closely connected with other im- 
portant rights of accused persons. Furthermore, the causes of 
unlawful detention ramify into many different aspects of the 
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process of law enforcement. Consequently, there are many pos- 
sible safeguards of either liberty or efficiency or both which offer 
themselves as part of an investigation into lawful detention, such 
as the following: 


(1) The law as to arrest without warrant. We agree with the 
resolution of the National Sheriffs’ Association: ‘‘There is a 
grave discrepancy between the law of arrest and scientific police 
practice due to the historical fact that the laws of arrest were 
developed prior to the inception of the modern police depart- 
ment and ai a tume when most arrests were made by private 
citizens.” °* Except in the District of Columbia, federal arrests 
without warrant appear to be regulated by state statutes and de- 
cisions, which sometimes greatly restrict the powers of the officer. 
A uniform federal statute on the subject seems desirable. There 
is some question whether arrests without warrant should be made 
much more frequent so long as the arrested persons might be 
kept for days incommunicado; we may well hesitate to increase the 
opportunities for unlawful detention. But if the police will in 
fact bring prisoners speedily before a magistrate, then their emer- 
gency powers might desirably be widened to meet modern 
conditions. 


(2) The treatment of legitimate causes for a delayed preliminary 
examination. All sorts of possibilities suggest themselves. The 
arrested person may be drunk or ill or recovering from wounds. 
An important witness for the police may be ill or reside at a dis- 
tance. English judges sometimes remand the prisoner for a day 
or two for such reasons. ‘These are practical questions unneces- 
sary for us to review in detail. 

A different cause for delay is the absence of the commissioner 
from his office during the night. Perhaps in a large city like 


Washington a magistrate should be always available. 


(3) Should the committing magistrate act like a French juge d’in- 
struction? This is the proposal of Professor John B. Waite in a 





‘4 Hearings, page 26. See John B. Waite, ““Some Inadequacies in the Law of 
Arrest”? (1931) 39 Michigan Law Review 448. 
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minority report as one of the Advisers on the new Rules of 
Criminal Procedure. He wishes to strengthen the investigation 
of crime by allowing the commissioner to act as a sort of juge 
d instruction and get further light on the desirability of commit- 
ment by questioning the prisoner himself. *> We are not in favor 
of this proposal, but an investigation should consider it. 


(4) Should the prisoner be able to conseni to deferment of his pro- 
duction before a magistrate by executing a waiver under proper conditions? 
The Haupt case showed that the validity of waivers is very 
doubtful when they are signed during custody in ommunicado; and 
the Mitchell case strongly indicated that the suspect’s informal 
consent to cooperate with the police does not justify their failure 
to take him promptly before a magistrate. ** Your Committee 
may wish to consider some of the difficulties of this problem of 
consent to detention. For example, you might think it desirable 
to give express sanction to waivers executed under full advice of 
counsel. We venture to say that prompt appearance before the 
magistrate has several purposes: to obtain preliminary counsel, 
to obtain bail, etc. It seems to be quite common for defense 
lawyers to advise waivers of the right to preliminary examina- 
tion. Bail can be practically waived by doing nothing about it. 
So waivers are probably consistent with the prompt production 
statutes, so long as the prisoner has counsel to advise him of the 
consequences of any abandonment of his legal rights. 


(5) Implementing the constitutional right to counsel. ‘The question 
of counsel is closely linked with the official reasons for prolonged 
detention. A person accused of crime needs a lawyer right after 
his arrest probably more than at any other time. Yet he very 
often does not have a lawyer until many days later. There are 
two different causes for this, which deserve study. 

First, the officers seem inclined to keep lawyers away from 
their prisoner because they distrust the present criminal defense 


55 Federal Rules of Criminal Procedure, Preliminary Draft (1943) pages 24! 
253. Besides authorities cited by Professor Waite, see W. F. Willoughby, Principles 
of Judicial Administration (1929) pages 195-208. 


56 See supra pages 20-21; also Hearings, pages 15, 3 
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bar. If a person accused of crime could be assured of the oppor- 
tunity to select counsel from honest, efficient, law-abiding at- 
torneys who would not overcharge him and his relatives, the 
attitude of prosecutors and police toward representation by 
counsel at all stages might be altered. This raises the possibility 
of a public defender or a voluntary defenders’ committee doing 
the work of a legal aid society as to criminal cases. Until the 
personnel of the criminal defense bar ruses, prosecutors and police 
are likely to be tempted to block lawyers from reaching a suspect 
until the police see that there is nothing more to gain from 
questioning him. 

Secondly, the constitutional right to counsel becomes mean- 
ingless when the prisoner cannot afford to hire a lawyer to give 
him the help which he needs before appearing in the commis- 
sioner’s office. The existing rules as to the assignment of counsel 
by the court and the payment of counsel out of public funds are 
inadequate to provide the legal protection and advice which 
arrested persons need. Also it is not enough to assign counsel 
for the trial; a definite procedure is needed for assuring the 
prisoner a lawyer soon after his arrest. 


(6) Police interrogation after arrest, in general. ‘The whole ques- 
tion of the propriety of obtaining evidence against a prisoner by in- 
terrogating him has been raised by the majority opinion in the 
McNabb case and the discussion growing out of that case. Mr. 
Hobbs and the District of Columbia police department agreed 
with Mr. Justice Frankfurter in recommending to Congress the 
desirability of studying the English practice prescribing rules for 
the interrogation of prisoners while in the custody of police 
officers. 57 Although conditions in a small island are different 
from those in our large continent, such a study would undoubt- 
edly give valuable help in a revision of prompt production 
statutes. 

In this connection, an interesting question is raised by facts in 
the McNabb case which were not before the Supreme Court at 
the time of its decision. ** The defendants were arrested about 





6? Hearings, pages 25, 48. 
58 See supra note 35. 
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1 A.M., after the murder of one of the arresting officers, and 
were committed as soon as the commissioner held office-hours 
next morning, under the original warrant charging operation of 
an illicit still. ‘This is thought to comply with the prompt pro- 
duction statute. The point is, that the committal was for a liquor 
offense, while the protracted questioning described in the ma- 
jority opinion was about the murder. Such an interrogation 
after arrest would not be permitted by the English police regula- 
tion. In this particular case the two offenses were closely con- 
nected, but your Committee may care to consider a more gen- 
eral problem on which we express no opinion: How far is it 
desirable federal police practice to commit a person for a minor 
offense, and afterwards interrogate him at length about a major 
offense? 

Should policemen question persons in custody at all? If so, 


) 


for how long and under what conditions? These are very im- 
portant questions for both law-enforcing officers and courts, 
and it is desirable to have general agreement on the proper 
answers. [hat this is far from true at the present time is demon- 
strated by the latest Supreme Court decision on police practices. 

On May 1, 1944, the Court decided Ashcraft v. Tennessee, 
which involved a state conviction for murder of a white woman. 
The main evidence against her husband, one defendant, was his 
confession that he instigated the co-defendant, a Negro, to kill 
her. ‘This confession was obtained after thirty-six hours of 
questioning by relays of policemen and prosecutors while he was 
held at a jail zncommunicado, without sleep or rest. The Court, 
speaking through Mr. Justice Black, set aside the conviction for 
denial of due process of law, in violation of the Fourteenth 
Amendment. He stated that an independent examination of the 
undisputed facts showed that the confession was not voluntary 
but compelled. 


‘‘We think a situation such as that here shown by un- 
contradicted evidence is so inherently coercive that its very 
existence is irreconcilable with the possession of mental 
freedom by a lone suspect against whom its full coercive 
force is brought to bear.” 
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\ dissenting opinion was filed by Mr. Justice Jackson, in 
which Mr. Justice Roberts and Mr. Justice Frankfurter con- 
curred. We quote only one passage in order to bring out the 
sharp disagreement in the Court on the important question of 
police practice. 

‘The Constitution requires that a conviction rest on a 

fair trial. Forced confessions are ruled out of a fair trial. . . 

‘‘When, however, we consider a confession obtained by 

questioning, even if persistent and prolonged, we are in a 

different field. Interrogation per se is not, while violence 

per se is, an outlaw. Questioning is an indispensable instru- 
mentality of justice. ... We cannot read an_undis- 
criminating hostility to mere interrogation into the Con- 
stitution without unduly fettering the States in protecting 
society from the criminal. 

‘But does the Constitution prohibit use of all confessions 


} 


made after arrest because questioning, while one is de- 


prived of freedom, is ‘inherently coercive’? The Court does 
not quite say so, but it is moving far and fast in that direc- 
tion. The step it now takes is to hold this confession in- 
admissible because of the time taken in getting it. . . 

“If the constitutional admissibility of a confession is no 
longer to be measured by the mental state of the individual 

ynfessor but by a general doctrine dependent on_ the 
clock, it should be capable of statement in definite terms 
If thirty-six hours is more than is permissible, what about 
24? or 12? or G6? or 1?” 


The federal police are necessarily affected by Ashcraft v. 
Tennessee although, like several preceding cases where conflict 
in the Court was apparent, °° it was directly concerned with 
state or city police. Whatever standard of conduct is imposed 
upon State or City othcers by the due process ¢ lause in the 
Fourteenth Amendment is likely to be imposed upon federal 
officers by the same clause in the Fifth Amendment. Indeed, 
still higher standards can be required for federal police by the 
Court because of its supervisory power over federal criminal 
justice. Therefore, the whole process of federal police interroga- 
tion is rapidly becoming the subject of judicial examination. 


See Lisenba California (1941) 314 U.S. 219; Ward v. Texas (1942) 316 
U.S +7; and other cases cited in note 11 to Mr. Justice Black’s opinion 
5() 
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We venture to suggest that it should be the subject of legisla- 
tive examination as well. Here is a frequently used method for 
investigating crime on which opinions are:sharply divided. The 
divergence between able judges in the Ashcraft case, one 
stressing liberty and the other efficiency, is paralleled elsewhere. 
Wigmore’s great work on Evidence defends police interroga- 
tion of arrested suspects, and writers cited by Mr. Justice Black 
point out its evil consequences for the administration of justice. 

This confusion of views seems to us to demonstrate the need 
for a thorough reconsideration of all material aspects of police 
interrogation of suspects by some body which can collect evi- 
dence, not only from particular prisoners and the policemen 
who questioned them, but also from the chief enforcement 
officers, prosecutors, judges, defense lawyers, and other experts 
in the field of criminology. Your Committee can do this; a 
court cannot. 

The present gulf between actual police practice and judicial 
conceptions of fairness is a reason for grave concern. A de- 
termined effort should be made to devise regulations for the 
interrogation of federal suspects which will be reasonably 
definite and will be acceptable to both the law-enforcing officers 
and the courts. 


In conclusion, we shall be very glad to furnish the House 
Judiciary Committee with any information in our possession, in- 
cluding references to the books and articles which we have con- 
sulted, and to give any help which the Committee may care to 
request from us on the subject of detention after arrest. 
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